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The Natrurat Law Forum is dedicated to a critical 
examination of the significance of natural law for our times. 
To this end it seeks to provide a meeting ground for dis- 
cussion and a clearing house for information. Scholarly con- 
tributions from the point of view of any intellectual discipline, 
whether scientific, historical, political, legal, philosophical, or 
theological, and whether favorable or unfavorable to the natu- 
ral law approach, will be welcome. It follows, of course, that 
the views expressed in the contributions which are published 
in the Forum are not necessarily those of the editors. 











THE MATRIX OF POSITIVE LAW* 
Iredell Jenkins 





IT IS THE INTENTION of this paper to sketch, in broad but systematic outline, 
a general theory of positive law. This will entail, as its first and major step, 
the placement of law within the total environment from which it emerges, 
as an element of which it operates, and from which it derives its nature and 
functions. All of the contents that law deals with, and all of the ends that 
it serves, have both their original and their eventual loci in extralegal sources: 
they issue from and refer to things, forces, situations, needs, and purposes 
that are independent of and prior to law itself. As an explicit and organized 
mode of administering man’s affairs, law is a late emergent that serves gen- 
erally to extend and refine the reach of already existent ideas and institutions. 

This insight has been too long and too widely recognized to be now an- 
nounced as a discovery. It has served as the common point of departure 
for radically divergent lines of thought: the schools of historical, sociological, 
and psychological jurisprudence, the adherents of natural law doctrine, the 
legal pragmatists and realists, those who regard law as an instrument of 
political power and those who view it as an agent of policy-formulation— 
all of these, and indeed all but the most severely pure formalists, agree in 
looking beyond the law for the meaning and drift of legal concepts. It is 
now a virtual truism that law inherits its facts, its goals, and its problems 
from a larger context. 

However, the controlling factor in such investigations is that of the “con- 
text” that is taken into consideration. And here I would suggest that recent 
thought, especially in this country, has not carried this extralegal search far 
enough. These various inquiries have contributed greatly to our knowledge 
both of the multiple facets of law and of the intricate interplay of law with 
life. But they have also been too specialized, too narrowly confined, and too 
isolated from one another: so their collective outcome is rather a series of 
fragments than a finished picture. This complaint is very frequent in the 
recent literature. And there is always joined to it the plea that what is now 
required is an examination that will reach deeper in its scrutiny of the origins 
of law, will look farther for its final ends, and will be more systematic in its 
analysis of the necessary structure of the legal order. In short, it is being said 
* The author gratefully acknowledges fellowship grants from the Rockefeller Foundation and 


the University of Chicago Law School, which made possible the work of which this article 
is a part. 
1 
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on all sides that attention has for too long been concentrated on the relations 
of law with the various sciences that are relevant to it, and that what is now 
needed is a serious and sustained cultivation of the philosophy of law.1 

This essay is intended as a step in that direction. I am assuming that the 
ultimate “context” of positive law is quite simply and inclusively the human 
enterprise as a whole; and I am assuming that this enterprise is conducted 
within the framework and under the conditions defined by that even more 
inclusive whole, reality or the universe. This is the context by reference to 
which I mean to envisage law, and from which I shall derive it. I shall, 
then, seek to exhibit positive law as a specific development within a far 
larger process. If it were possible to cut through the pejorative senses of 
contemporary usage, and recover the classical meaning of the concept, this 
essay could be described as an exercise in natural law: that is, as a search 
for the principles, grounded in the objective order, that define the conditions 
of man’s being and well-being, and so determine the origins, the functions, 
and the ends of law. In this undertaking, it is no part of my intention to 
rely upon intuition or pure reason, to reach toward any absolute or eternal 
dogmas, or to depict a supramundane “code” of law. I do not think that 
these were the intentions or the techniques of any of the great adherents of 
natural law; and in any event, they certainly are not mine. 

It is evidently impossible, within the confines of an article, to develop 
such a theory as this in detail, or to plot the passage from the general principles 
of law, with which I am here concerned, to the concrete body of legal rules 
and concepts. So the present undertaking is directed not to the full apparatus 
of the law, but strictly to its matrix. My efforts will be centered on a philo- 
sophical analysis of the circumstances from which law issues, of the facts and 
forces with which it deals, and of the values that it is meant to further. I , 
think that if these matters can be given a concise and systematic statement, 


1. A thorough documentation of the expression of these sentiments would require an 
article to itself. Perhaps the most often quoted statement of the view is Holmes’s dictum 
that “we have too little theory in the law, rather than too much.” The Path of the Law, 
10 Harvarp Law Review 457 (1879). Huntington Cairns argued the point fully in THE 
Tueory oF Lecau Science (1941). Jerome Frank, in the preface to the 6th printing 
(1949) of his classic Law AND THE MopDERN Minp, urged the same view. The following 
articles, besides their intrinsic merits, contain voluminous references to the literature: 
Jerome Hall, The Present Position of Jurisprudence in the United States, 44 Vircinta LAw 
Review 321 (1958), and Reason and Reality in Jurisprudence, 7 BurFALo Law REvIEW 
351 (1959); Lon L. Fuller, American Legal Philosophy at Mid-Century, 6 JouRNAL OF 
Lecat Epucation 457 (1954); Edgar Bodenheimer, A Decade of Jurisprudence in the 
United States of America: 1946-1956, 3 NatuRAL Law Forum 44 (1958); F.S.C. Northrop, 
Philosophical Issues in Contemporary Law, 2 Naturat Law Forum 41 (1957); Myres S. 
McDougal, Law as a Process of Decision, 1 NaturaL Law Forum 53 (1956). I have 
argued this same point quite fully in an earlier article, The Matchmaker: or Toward a 
Synthesis of Legal Idealism and Positivism, 12 JourNau oF Lecat Epvucation 1 (1959), 
esp. at 7-17 and 28-32. 
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then legal action will be guided by a sharpened awareness of its total obliga- 
tions and consequences. Finally—and this is the only tenet to which I would 
stubbornly cling—I think that progress can be made in this direction only 
if explicit and precise hypotheses are enunciated, so that by their criticism 
and correction the truth can gradually be approximated. 


I 


The questions that arise at the inception of such an inquiry are funda- 
mental and general. What is positive law? What is its essential nature; its 
structure; its content? Even more importantly, and less obviously: Why is 
positive law? What conditions call it into being, and what purposes lead it 
on? What problems must it solve, and what difficulties does it encounter? To 
deal adequately with these questions, we must look beyond the confines of 
mature legal systems, back to the historical circumstances from which law 
emerged; and even back of these to the metaphysical and moral conditions 
in which law is ultimately grounded. 

The interpretation of law that is here to be proposed in answer to these 
questions rests upon two metaphysical assumptions, one jural or legal postu- 
late, and one fact. I shall first give very brief separate statements of these 
elements of my theory, and then bring them together and draw out more fully 
their collective meaning and implications for law. 

The two metaphysical assumptions — or general philosophical principles 
—on which I rely are the postulate of the uniformity of nature and the theory 
of evolution. The first of these asserts that there is a single embracing reality, 
which is complex and variegated but still coherent throughout its parts or 
domains; that there are basic forces and conditions that pervade existence; 
that there is a single pattern of connectedness that runs through the universe, 
binding all things into a single systematic scheme of things; that there are 
general principles and structures that hold good everywhere in nature, while 
manifesting themselves in different specific guises in different regions of nature. 
This postulate advises us to be prepared for continuities in nature, rather 
than radical disjunctions; to look for the gradual transformation of structures 
and processes, of ideas and institutions, rather than their sudden initiation; 
to expect that all modes of existence are contained within one set of broad 
and flexible categories, rather than a congeries of narrow and rigid concepts. 
Above all, this postulate teaches us that man and society are parts of the 
panorama of nature: and this means that human institutions — including 
law — inherit their major problems and purposes from the general condition 
of man. 
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The second of my assumptions, the theory of evolution, asserts that man, 
along with all living creatures, is the outcome of organic evolution; that the 
common problem with which nature confronts life is that of adaptation; 
that man has been fashioned by the continuing necessity to adapt himself 
to the demands of the environment and the conditions of life. The whole 
of the human enterprise, therefore, in its psychic and social as well as its 
organic aspects, and including man’s higher and distinctively human activities 
as well as those that he shares with other creatures, is most adequately con- 
ceived as a massive process of adaptation.2 This means that the human 
psyche and human culture have become what they now are, and have de- 
veloped their present structures and functions in response to the conditions 
of life. Mind and society play very significant roles in the answer that man 
gives to the challenge of life. The operations of mind, and the social and 
cultural institutions in which these issue, are the principal instruments that 
man employs to come to grips with the world and to solve the problem of 
adaptation as this occurs at the human level. Prominent among these insti- 
tutions is positive law. So it would seem that the most realistic manner in 
which to get at the roots and the matrix of law is by an examination of its 
source and development as an adaptive agent. 

We are well accustomed to the idea that law is a means to an end, and 
that its operations are governed by its purposes. But we need to be reminded 
that law is a solution to a problem even long before it is a means to an end, 
and that its purposes are themselves a reflection of the conditions that it faces 
and the demands that these impose. Obviously in its first occurrence, and 
prominently throughout its career, positive law is retrospective rather than 
prospective: its concern goes more to repairing the inadequacies of the actual 
than to preparing the realization of the ideal. This is to say that the essential 
structure of the legal order is determined far more by pressing necessities than 
by beckoning goals. Law is practical before it is visionary. And its visions 
must always be tempered by reality if they are to be fruitful. The future is 
uncertain, so must be approached experimentally. We can never be sure of 
what ends are best, or what means are most effective, until we have put them 
to the test. 

But we can be sure of the tasks that are committed to law. Law arises 
because certain features of the human situation require it. And these require- 
ments can be discerned by an analysis of the human condition and the human 
potential, as these emerge in the course of becoming — or evolution. I think 


2. I have argued this thesis at length, and developed its implications on a broader scale, 
in a recent book, ART AND THE HuMAN ENTERPRISE (Harvard University Press, 1958). 
See esp. ch. I-III and XII. 
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that by an inquiry into these matters we can define quite exactly and system- 
atically the essential tasks of law. And this certainly is the indispensable 
basis for an intelligent consideration of the many — and often competing — 
values and purposes that are proposed as the goals of law.3 

The jural postulate that I shall accept and analyze is this: Law is a 
principle of order. There are two reasons that recommend this idea as a point 
of departure: it is almost universally accepted as an unquestioned and 
uncriticized truism; and it has rarely, if ever, been systematically elucidated 
and developed. One encounters this notion everywhere in legal literature, 
and almost always it is stated as a self-evident fact that requires to be neither 
substantiated nor explained. This is a postulate in the true sense that a vast 
amount of legal thinking depends upon it and virtually no legal thought seeks 
to go behind it.4 Since the argument of my theory rests very heavily on this 
notion that law is a principle of order, I should like to cite the literature 
rather widely, to the end of establishing its ubiquity in legal discussion. These 
citations will at the same time serve to exhibit at least the general core of 
meaning that the postulate carries. 

Hans Kelsen introduces his now famous general theory of law in these 
words: “Law is an order of human behavior. An ‘order’ is a system of 
rules.” 5 Ehrlich, looking for the essential element of law on which to base 
his sociological theory, rejects the traditional ideas that define law by reference 
to the state, or the courts, or the fact of compulsion, and then says: “A 
fourth element remains, and that will have to be the point of departure, 
ie., the law is an ordering.’”® Justice Cardozo, reflecting on the nature of 
the discipline that he practiced with such consummate tact, speaks in a similar 
vein: “The study of law is thus seen to be the study of principles of order 
revealing themselves in uniformities of antecedents and consequences. .. . 
As in the processes of nature, we give the name of law to uniformity of suc- 


3. I have here stated these postulates quite briefly and abstractly, for reasons of economy. 
Their relevance and implications for law will soon be developed in detail. 

4. The most notable exception to this practice with which I am familiar is Huntington 
Cairns in his acutely perceptive book, THz THrory or Lecat Science (University of 
North Carolina Press, 1941). But Mr. Cairns’ treatment runs in quite a different direction 
from my own: he is concerned chiefly with the sociology of disorder, while my principal 
interest is in the metaphysics of order. 

Reference should also be made to a most stimulating and suggestive article by K. N. 
Llewellyn (which came to my notice only after the present paper was written), The 
Normative, the Legal, and the Law-Jobs: The Problem of Juristic Method, 49 YatE Law 
Journat 1355 (1940). Professor Llewellyn’s approach and treatment are again quite 
different from the present analysis, but certain of the conclusions are very similar. Cf. esp. 
pp. 1373-1395 of the article cited. 

5. Hans Ke.tsen, GENERAL THEORY OF LAW AND StaTE 1 trans. Wedberg (1945). 
6. Eucen EurRiicH, FUNDAMENTAL PRINCIPLES OF THE SocioLocy or Law 24 trans. 
Moll (1936). 
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cession.” 7 Max Weber bases his quite different studies on the same insight: 
“*Law, as understood by us, is simply an ‘order system’ endowed with cer- 
tain specific guarantees of the probability of its empirical validity.” ® Gustav 
Radbruch’s neo-Kantian analysis is based on this same postulate: 


The validity of positive law, then, is based upon the certainty which it 
alone possesses; or, circumscribing the sober term “legal certainty” by 
weightier verbal formulae, upon the peace it creates between conflicting 
legal views, upon the order that terminates the struggle of all against 
all. . . . Justice is the second great task of the law, while the most imme- 
diate one is legal certainty, peace, and order.? 


Jhering, very similarly, defines law as “the form of the security of the con- 
ditions of social life.” 1 Vinogradoff adopts this same position, and expands 
it somewhat: 


Man is an essentially social being. . . . We can go a step further: if 
social intercourse is a requirement of man’s nature, order of some kind is 
a necessary condition of social intercourse. . . . It is evident that laws 
take their place among the rules of conduct which ensure social order 
and intercourse.11 


Cairns, in the work referred to above, is yet more explicit and detailed on 
this point: 


Order is omnipresent, so far as appears to us, in nature and human 
thought. . . . Order is a necessary condition of human social life, and it 
is impossible to imagine a society in which order of some sort does not 
exist. . . . Law is primarily a system of order, a system of purposefully 
controlled human conduct. . . . The rules of law which obtain in any 
society operate to establish a system of order in that society.1? 


Ross, expounding the views of the Scandinavian realists, gives this same pos- 
tulate a central place: 


Such a demand (“That the norms of the law shall be formulated by 
means of objective criteria’) results from the character of the law as 
a social, institutional order as opposed to the individual moral phenom- 
ena. Without a minimum of rationality (predictability, regularity), it 


7. Benyamin N. Carpozo, THe GrowTH OF THE Law 37, 40 (1924). 

8. Max WEBER, On Law 1n Economy AND Society 13 trans. Shils and Rheinstein (1954). 
9. Gustav Rapsrucn, LecaL Purtosopny 118 trans. Wilk (1950). 

10. RupoLF von Juertnc, Law As A MEANS To AN Enp 330 trans. Husik (1913). 

11. Paut Vinocraporr, Common SENSE IN Law 12-13 (1913). Italics in original. 

12. Huntincton Cairns, THE THeory oF Lecat Science 14, 15, 55, 135 (1941). 
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would be impossible to speak of “a legal order,” which presupposes that 
it is possible to interpret human actions as a coherent whole of meaning 
and motivation and (within certain limits) to predict them (Chapter 
I).18 


Max Rheinstein, in analyzing the problem of just law, makes this postulate 
the basis of his treatment: 


Recognizing that there exist wide divergencies even within the Great 
Tradition, we can still say, however, that the just law is that which rea- 
son shows us as being apt to facilitate, or at least not to impede, the 
achievement and preservation of a peaceful and harmonious order of 
society, in whatever shape this peaceful and harmonious order is visualized 
in detail.14 , 


In a very different context, Sir William Anson begins his classic analysis of 
contract in these words: 


The object of law is order, and the result of order is that men can look 
ahead with some sort of security as to the future. Although human 
action cannot be reduced to the uniformities of nature, men have yet 
endeavoured to reproduce, by law, something approaching to this uni- 
formity.15 


Sir John Salmond, echoing Blackstone across the centuries, opens his system- 
atic treatment of law in this way: 


In its widest sense the term law includes any rule of action, that is to 
say, any standard or pattern to which actions (whether the acts of rational 
agents or the operations of nature) are or ought to be conformed.1® 


Hooker, speaking against the positivists and voluntarists of his day, begins 
his argument thus: 


They who are thus accustomed to speak apply the name of Law unto that 
only rule of working which superior authority imposeth; whereas we, 
somewhat more enlarging the sense thereof, term any kind of rule or 
canon, whereby actions are framed, a law.17 


13. Aur Ross, On Law anp Justice 281 (1959). 
14. Max Rheinstein, What Should Be the Relation of Morals to Law, 1 JouRNAL oF 
Pusuic Law 287, at 298 (1953). Italics in original. 
15. Wrtt1am ANSON, PRINCIPLES OF THE ENGLISH LAw oF Contract 1 (2nd American 


ed., 1907). 
16. Joun SALMOND, JURISPRUDENCE 20 (10th ed., 1947) ; BLacxsTonz, 1 COMMENTARIES 


38. 
17, Ricuarp Hooker, Ecctesiasticat Pouty, I, iii, 1. 
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St. Thomas Aquinas had stated this same view, with a slightly different 
emphasis: 


Law is a rule and measure of acts, whereby man is induced to act or is 
restrained from acting; for lex is derived from ligare, because it binds 


one to act. . . . Consequently, law must needs concern itself mainly with 
the order that is in beatitude. . . . Law is nothing else than an ordinance 


of reason for the common good, promulgated by him who has the care 
of the community.1§ / 


And long prior to any of these inquiries, Justinian had invoked this postulate 
in announcing the Corpus Juris Civilis: “Of all subjects none is more worthy 
of study than the authority of Laws, which happily disposes things divine and 
human, and puts an end to iniquity.” 19 

I have purposely cited authorities of widely different interests and per- 
suasions, with a view to providing a broad basis for my claim that the propo- 
sition, “law is a principle of order,” does occur pervasively as a postulate of 
legal theory.2° In addition to this elemental point, these quotations also 
reveal — though rather loosely and largely by indirection— the common 
core of meaning that legal thought attaches to the notion of “order.” As I 
have said, this concept is nowhere explicitly and systematically explored, and 
it will be one of my chief concerns to make good this hiatus of inquiry. For 
jurisprudence, “order” has the status of a primitive term. As such, it is 
deemed to be beyond the reach of definition or analysis; but the ostensive 
meaning that it is assumed to contain and intended to convey is clear. The 
notion of order embodies our recognition of pattern and regularity in nature. 
It refers to the fact that we discern some thread of connectedness and uni- 
formity that runs between discrete objects and occurrences. When we say 
that order holds or is exemplified, we mean that we are in the presence of 
some stable body of relationships, some systematic structure, such that we 
can count upon a temporal recurrence of antecedents and consequents and 
a settled spatial arrangement. In minimal terms, order means continuity 


18. St. Tuomas Agurnas, Summa TueEotootca I-II, 90, 1, 2, 3. 

19. Constitution “Deo Auctore.” Quoted from A. P. p’ENTREVEs, NaturaL Law 19 
(1951). 

20. It reaches, in fact, much farther than legal theory. In whatever context the concept 
of “law” is employed, it is defined by reference to the notion of “order.” Thus, A. N. 
Whitehead, speaking primarily as a metaphysician and considering the nature of law in 
the broadest sense, sums up his conclusions in the form of this equivalence: “The notion 
of Law, that is to say, of some measure of regularity or of persistence or of recurrence. . .” 
ADVENTURES OF IpEAs 139. And Karl Pearson, speaking as a philosopher of science and 
at the outcome of a detailed analysis of the various meanings of “law,” comes to the 
same conclusion: “In the conception of order or sequence, therefore, we see the historical 
origin of law in all its senses .. .” THe Grammar OF ScreNcE 83 (Everyman ed.). 
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and predictability. And to assert that “law is a principle of order” on this 
level, is to define law as an organized body of statements that describes the 
structure of things and so enables us to anticipate the course of events. Juris- 
prudence transforms this view only slightly when it identifies positive law 
as a prescriptive body of rules or norms rather than a descriptive body of 
statements. This is a familiar interpretation, and is clearly present in many 
of the citations given above.?! 

But more than this is obviously intended by most, if not all, of the authori- 
ties quoted above. For they assert not only that order is an actual charac- 
teristic of the scheme of things, but also an eminently desirable and even 
indispensable one. And they recognize, in addition, that order is never more 
than relative: disorder is an equally real characteristic of the world, especially 
in the human context. “Disorder” means that the pattern and regularity of 
events blur and dissolve; that uniformity of recurrence is interrupted; that 
the accidental and unforeseeable intervene in the course of events. And from 
this it results that man can no longer plan and predict with confidence. When 
and to the extent that this occurs, these authors declare, it becomes necessary 
for men to take steps to secure and preserve the order that is threatened. 
Order now becomes an ideal goal as well as an actual fact — something to 
be accomplished as much as a fait accompli. And to assert on this level that 
“Jaw is a principle of order” is to define law as an instrument through which 
men seek to ensure in human affairs a regularity and uniformity of conduct 
that will enable them to anticipate and rely upon a settled course of events, 
a stable pattern of relationships. In a word, law is here regarded as a prin- 
ciple that determines — in the double sense of defining and guaranteeing — 
a rule of order, a uniformity and regularity, that would not otherwise exist.?? 
This is the content of the jural postulate that law — here meaning positive 
law — is a principle of order. 

This latter discussion has unavoidably oii the identification of 
the fourth and final element on which my argument is to be based. This 


21. It is of course best known as embodied in the writings of Holmes and Gray; and, 
with a radically different specific basis and meaning, in the work of Kelsen. 

22. This theme of the dual status and role of law runs throughout the literature, and is 
found in most of the authors quoted above. Law carries the double sense, and has the 
double task, of being both a measure and a sanction. The very words “order” and “rule” 
convey both of these meanings, and emphasis continually shifts—often without notice— 
from one of them to the other. Law is both a norm of order and a force for securing it. 
Theoretical jurisprudence has usually centered its attention on the first of these aspects. 
The latter was at the focus of the work of Jhering. It has been stressed more recently by 
Cairns; and, in a more limited and practical fashion, by the legal realists. The thesis that 
law has as its principal function to “etablir un ordre durable” and to protect this against 
the disorderly dynamism of life and of other social forces, is argued with great brilliance 
and thorough documentation in the successive works of Georges Ripert, particularly in 
Les Forces Creatrices pu Droit (Paris, 1955). See esp. ch. I and II. 
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consists in the fact— the empirical datum — that positive law is a strictly 
human phenomenon. It does not, at least in an institutional sense, occur 
outside the human context. There are other regions of nature — other 
realms of existence — where the behavior patterns of individual entities, 
and the relations between them, are established and maintained without the 
intervention of positive law. Indeed, as we have seen, order is omnipresent 
in nature: wherever we look, we find regularity of arrangement, uniformity 
of occurrence, and a pervasive and systematic connectedness that holds things 
and events together. There obviously are some real forces or factors that 
operate to produce this condition of order wherever it occurs. But it would 
be universally agreed that below the human context this is done without 
any conscious, purposeful, and organized effort on the part of the entities 
concerned: that is, it is effected by other means than those of positive law 
or similar explicit agencies. With reference to most regions of the world, 
when we say that “law is a principle of order” we mean this in only a descrip- 
tive sense: such laws as the “laws of nature” or “scientific laws” we regard 
as elucidating an order that is primordial and pre-established. We do not 
think of these laws as creating or maintaining the order that they describe. 
All of this changes radically in the human context. Here, when we say 
that “positive law is a principle of order,” we mean more than that positive 
law merely describes an order of events that is already simply there. Of 
course, we do mean this: a mature legal system, securely embedded in its 
society, does describe quite accurately the usual course of happenings in all 
those areas of life with which it deals. The behavior of persons, the relations 
that hold between them, the transactions in which they engage, the results 
that follow upon various courses of action: very much of this is “described” 
by the relevant bodies of positive law, and so can be “predicted” by a suffi- 
cient acquaintance with this law. In short, law does trace a pattern of ante- 
cedents and consequences — of causes and effects — that usually holds; so 
it can be employed to plan arrangements that can be expected to lead to 
desired outcomes and avoid undesired ones. It is in this sense that law is a 
“fact,” in Olivecrona’s usage. And this is all that the “bad man” of Holmes’s 
famous example is interested in, just as he would be similarly interested in 
the laws that describe the tensile strength of iron bars and hemp rope. But 
we nevertheless conceive of positive law as standing in quite a different rela- 
tionship to the events it predicts than do scientific laws. For when we say 
that positive law is a principle of order, we mean that it has the additional 
tasks of defining, prescribing, and forwarding the pattern of order that should 
be established. Positive law is an institution that definitely does have a re- 
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sponsible role in creating and maintaining the order that it also describes. 
And these apparently are tasks that confront only man among all the inhabi- 
tants of nature. 

This fact that positive law is a strictly human phenomenon is so obvious 
and familiar that it is difficult to take it seriously and scrutinize it for its 
significance. But I think, and shall immediately seek to show, that it is actually 
of the highest importance, especially when taken in conjunction with the 
other three elements of my argument: the doctrine of the unity of nature, 
the theory of evolution, and the postulate that law is a principle of order. 

Highlighted against this background, this fact suggests very strongly that 
changes of a crucial sort take place at the human level, producing novel con- 
ditions and problems, and that positive law arises as a means of dealing 
effectively with these unique circumstances. If we accept this conclusion as 
at least tentatively justified, then the vital and fruitful question that should 
occupy inquiry is not “What is law?” but rather ““Why is law?” Our investi- 
gations must follow a line that is primarily genetic and teleological, with 
substantive and formal matters occupying only a secondary role: for law 
is functional before it is technical, and the necessary structure — the inner 
logic — of legal systems is to be sought in the conditions that engender them 
and the purposes that animate them. And let me emphasize again that I am 
not here referring particularly to the relations of law with actual social, eco- 
nomic, psychological, and political circumstances, which are relatively super- 
ficial and transitory. Rather, my concern is primarily with fundamental meta- 
physical issues, and then with factors of a broad cultural and anthropological 
character. The first step in this undertaking is to identify the central prob- 
lems it confronts, and so to isolate the precise questions that we need to ask. 
To this end, we must bring together the four elements that have heretofore 
been discussed separately, and must make explicit their collective meaning 
for legal theory. Accepting these basic tenets, what can we reasonably infer 
about the origins and the functions— the beginnings and the ends — of 
positive law? 


It follows from the postulate of the unity of nature that man is an element 
within the embracing context of reality, sharing its essential attributes, subject 
to its determining conditions, and related to its other parts. But it is also to 
be remembered that man exhibits significant specific differences that mark 
him off as a distinct type of entity occupying a distinct niche within reality. 
From this postulate it also follows that positive law is a special agent whose 
function it is to procure in the human context the same general effect that 
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is produced elsewhere in nature by other instrumentalities. Positive law is 
not an isolated or solitary phenomenon; it is not absolutely unique in either 
its characteristics or its functions; it is not an artificial and arbitrary human 
construct. On the contrary, it must be regarded as having close affinities with 
other agencies that occur in the human context, and even with forces and 
factors that operate in other regions of nature. And once again it is to be 
remembered that positive law exhibits important specific features that differ- 
entiate it from similar phenomena to which it is related. 

If we now join to the postulate of the unity of nature the principle of 
evolution, we can carry the argument an important step further. For it now 
follows that man is a temporal development, or emergent, within the processes 
of nature. Due to a complex concatenation of circumstances — which will 
soon be analyzed in detail—- man develops distinctive faculties and capaci- 
ties, exercises powers that are not found in any other creature, and stands in 
a unique relationship both to the environment and to the other members of 
his species. As a result of these changes, man disposes of potentialities and 
confronts problems that do not occur in any other context of nature. But 
man must still meet the demands of the natural order in general, as well as 
those posed by his special status and attributes: that is, he must satisfy the 
conditions of life if he is to survive and make his way toward the realization 
that is open to him. And if nature does not furnish ready-made the instru- 
ments that are necessary to this end, then he must devise them by his own 
ingenuity. 

It now also follows that positive law is similarly a temporal development 
within nature: that it emerges gradually out of the same circumstances as 
man, and develops concurrently with him; that it is a reflection — a crea- 
tion — of his faculties and capacities, a means to administer his new-found 
powers and sustain the novel position in which he stands. In short, positive 
law is an instrument of the type we just remarked as necessary: an instru- 
ment through which man is aided in realizing his special potentialities and 
solving his special problems. It is required if man is to take advantage of 
his unique status and attributes rather than being overwhelmed by them. 
Positive law is a natural occurrence, at first largely unconscious and spon- 
taneous, that arises as a means to procure in human affairs the same generic 
conditions and outcome —though with important specific differences — 
that are procured elsewhere in nature by other forces and agencies. In short, 
on the basis of these two principles of the unity of nature and evolution, one 
is led to suspect a continuity of essential character and function between posi- 
tive law and other modes of law — such as laws of nature or scientific laws, 
laws of instinctual behavior, laws of imitation, natural law, moral law, cus- 
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tomary law — that drive in the same direction and toward the same ends.?% 

Now, we have already seen that the notion of Jaw, in whatever of its 
manifold senses and references, is always closely associated with the notion 
of order. This is as true of its use in the human context as in any other. 
Indeed, we think of large areas of this context as exhibiting the same sort 
of “order” and exemplifying the same types of “law” as those that we en- 


23. This notion of the continuity of positive law with other modes of law, and of positive 
law as being somehow derivative from and a further development of other more ultimate 
and protean modes of law, is by no means novel. It is frequently encountered in the 
literature of both jurisprudence and philosophy. I have treated this question in some detail 
in an article soon to be published, “The Modes of Law” (Essays presented to Paul Weiss, 
now in preparation). I do not want to interrupt my present argument to ana)~ze this notion 
or to trace its history; but a few citations will exhibit its presence in the thought of men 
of varied intellectual persuasions. Cardozo, in speaking of “the analogy between the law 
which is the concern of jurisprudence, and those principles of order, the natural or moral 
laws,” says: “If once I figured the two families as distant kinsmen, . . . I have now arrived 
at the belief that they are cousins german, if not brothers.” THE GRowTH oF THE Law 34, 
36 (1924). Blackstone speaks similarly: ‘Law, in its most general and comprehensive sense, 
signifies a rule of action; and is applied indiscriminately to all kinds of action, whether 
animate or inanimate, rational or irrational. Thus we say, the laws of motion, of gravitation, 
of optics, of mechanics, as well as the laws of nature and of nations.” 1 ComMENTaRIEs 38. 
Montesquieu voices the same idea: “Les lois, dans la signification la plus étendue, sont 
les rapports nécessaires, qui dérivent de la nature des choses; et, dans ce sens, tous les étres 
ont leurs lois.” L’Esprir pes Lots 1. Karl Pearson develops the same idea in a more 
scientific manner and greater detail: 
. tracing historically the growth of civil law, we find its origin in unwritten 
custom. The customs which the struggle for existence have gradually developed in a 
tribe become in course of time its earliest laws. Now, the farther we go back in the 
development of man, through more and more complete barbarism to a simply animal 
condition, the more nearly we find customs merging in instinctive habits. But the 
instinctive habit of a gregarious animal is very much akin to what Austin would have 
termed a natural law. The laws relating to property and marriage in the civilized states 
of today can be traced back with more or less continuity to the instinctive habits of 
gregarious animals. THz GRAMMAR OF SCIENCE 77. 
We find another advocate of this idea, where by many it might be the least expected, in 
John Austin. He writes: 

Every act or forbearance that ought to be an object of positive law, ought to be 
an object of the positive morality which consists of opinions or sentiments. Every act 
or forbearance that ought to be an object of the latter, is an object of the law of God 
as construed by the principle of utility. But the circle embraced by the law of God, 
and which may be embraced to advantage by positive morality, is larger than the circle 
which can be embraced to advantage by positive law. Inasmuch as the two circles 
have one and the same center, the whole of the region comprised by the latter is also 
comprised by the former. But the whole of the region comprised by the former is not 
comprised by the latter. THz Province oF JuRISPRUDENCE DETERMINED 163, ed. 
H.L.A. Hart (1954). 

But perhaps the most stunning statement of this idea is contained in the final lines of 
Holmes’s famous essay, “The Path of the Law,” which do not seem to be widely familiar 
and certainly are not often quoted. The concluding sentences run as follows: “The remoter 
and more general aspects of the law are those that give it universal interest. It is through 
them that you not only become a great master in your calling, but connect your subject 
with the universe and catch an echo of the infinite, a glimpse of its unfathomable process, 
a hint of the universal law.” These are but samples, for this theme of the continuity of law 
is ubiquitous. Thinkers have paid it abundant homage. But they have not dignified it with 
serious intellectual scrutiny. They have celebrated it in passing, but they have not paused 
to draw out its full meaning and implications. It is just this that I mean to do, in accord 
with the twin principles of the unity of nature and evolution. 
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counter in other regions of nature. We treat many of man’s physiological 
and neurological characteristics and modes of action in strict physical and 
biological terms, assimilating them with no hesitation into the field of “natural 
science.” That is, we assume that the regularities and uniformities that we 
find here are inherent in the structure of man as a living and sentient crea- 
ture; and we accept the “laws” of neurology, pathology, and other such dis- 
ciplines as being altogether on a par with those of physics and chemistry. 
The same holds true even well up into the areas of human phenomena that 
are studied by the psychological and social sciences. Admittedly, the uniformi- 
ties of structure, continuities of relationship, and regularities of behavior that 
we find in these areas are less constant than in others; and our assertion and 
employment of them are subject to important qualification. But it is never- 
theless widely felt that man’s emotional and intellectual processes — indeed, 
his psychic activities as a whole — take place in settled if intricate ways and 
in accord with general principles; that men react to situations and respond 
to one another along common lines; that human motives and actions are 
subject to definite forces and unfold in patterns that are at least roughly if 
not altogether precisely ascertainable. We accept the fact that order is quite 
simply an ingrained characteristic of large parts of the human domain, ex- 
hibiting itself in regularities of human behavior and uniformities of human 
relationship without any conscious or organized control on the part of men, 
and even in defiance of such control. We regard this order as being somehow 
produced and supported by a variety of forces or factors: instinct, reflex, 
stimulus and response, conditioning, imitation, habit, and so forth. And we 
express this order through laws that are empirical descriptions of observable 
structures and sequences. In short, in many areas of the human context 
the relation of law and order appears to be the same as in those other con- 
texts of nature that we refer to as “subhuman.” 24 

But this is not the whole story. For again as we have seen, disorder is 
also a prominent characteristic of the human context. We find as a simple 
matter of fact that much of man’s behavior is vagrant and variable; many 
human relations are unstable; men indicate by word or deed that they will 
act in one way and then act in another; men waste their powers in worthless 
pursuits, dissipate their talents to false purposes, and fail of the realizations 
and values they should achieve; excessive friction and inefficiency often mark 


24. The vexed metaphysical questions of the real status of “laws of nature” and the 
relation of such laws to the order they describe need not concern us here. I have discussed 
the problem in the article referred to in note 23, supra. There is an interesting treatment of 
the question, and of the alternative theories proposed to deal with it, in WHITEHEAD, 
ADVENTURES OF IpgAs ch. VII and VIII (1933). 
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men’s common undertakings; individuals assert their private interests against 
the interests of the group. I do not pretend that this is either an exhaustive 
description or an adequate explanation of disorder. And I would particularly 
wish to avoid the usual implication that disorder is inherently and utterly 
undesirable, a condition that is pregnant only of evil and not at all of good. 
An exact analysis of this concept, of the factors responsible for it, and of 
the treatment it requires, will be offered shortly. For the moment, I am 
merely calling attention to the fact that disorder does appear in the human 
context in all of these and many other guises. Further, it is apparently only 
in the human context that disorder becomes a conspicuous feature; and it is 
only man who is at once challenged and equipped to deal purposively with it. 

One further step will now bring me to the crux of the argument that is 
woven of my four original strands. When, and to the extent that, disorder 
appears, it immediately and obviously threatens to disrupt or destroy the 
pattern and regularity that are as necessary in the human context as they 
are elsewhere in nature. It also, less directly and obviously, produces a situa- 
tion that is full of promise for man. So the most basic and persistent problem 
that man confronts is the dual one of maintaining the “order” that is the 
necessary matrix of human careers while at the same time exploiting the 
advantages that “disorder” offers. It is the occurrence of this problem that 
differentiates man from the rest of nature and that stands at the origin of 
the massive phenomenon that we call culture. Confronted with disorder, 
man must take steps to correct and utilize this. Notable among these steps 
is the institution of positive law. 

I can now state quite briefly and baldly the major hypothesis that is 
suggested by the conjunction of the four elements with which my argument 
started: Positive law is a supplemental principle of order that arises and 
develops in the human context when other agencies and forces become 
inadequate to the conditions and the challenge that man confronts. According 
to this hypothesis, positive law is called into being by certain peculiarities of 
human nature and the human situation; and its task is to assure a stable 
and fruitful order in which men can plan securely, can carry on effective 
transactions among themselves and with the world, and can reap the benefits 
that are latent in their nature and position. In short, positive law is an 
instrument that man creates as a means to promote the realization of poten- 
tialities that nature opens before him but does not automatically secure to 
‘him. It will be my principal task from now on to develop and support this 
hypothesis. 

I indicated earlier that the lines of inquiry I have been following come 
to a head in one vital problem: Why is positive law? The present hypothesis 
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makes clear that this problem is properly subdivided into two more specific 
questions : 

1. What is order? What referents does this concept require, and what 
meanings does it attach to these? What is the systematic structure of the 
“order” that—as is universally assumed—it is the basic function of positive 
law to secure and further? 

2. What are the changes that take place at the human level—in human 
nature and the human situation—that require positive law as a supplemental 
principle of order? 

I shall now deal with these questions in turn. 


II 


I have previously called attention to the strange failure of legal and 
jurisprudential thought to submit the notion of “order” to systematic analysis. 
When the question of the meaning of the term arises, the standard procedure 
is first to identify this meaning by reference to various roughly synonymous 
terms, such as “stability,” “uniformity,” “regularity,” “security”; then to 
give several examples of the areas of human affairs in which “order” is at 
once necessary and precarious, such as sexual and family relations, property, 
protection of the person; and finally to cite the factors in human nature and 
in surrounding circumstances that cause “disorder,” such as greed, lust, selfish- 
ness, carelessness, scarcity, and so forth. Such a treatment is usually adequate 
for the solution of immediate practical problems, where the nature, the cause, 
and the corrective of some actual social disorder are apt to be—or at least 
to appear—quite obvious. And since law is a pre-eminently practical science, 
concerned with the evils of the day and willing to take these as more than 
sufficient, it is understandable why legal thought has not felt the need to 
scrutinize more closely the concept of “order.” 

But such a treatment is not adequate as the foundation of legal theory. 
What is required for this purpose is an investigation that is more profound 
in its quest for elements that are really basic, more precise in its identification 
of these elements, and more systematic in its analysis of the relations in which 
they stand. The ultimate setting of positive law is the framework of reality; 
the entities with which law deals, the conditions that give rise to it, the 
functions it serves, and the problems it faces, all derive from the structure 
and processes of reality. Positive law certainly deals with a context of a quite 
special type: men living in groups. But this context is a specification within 
the embracing framework of reality as a whole. So we must begin with a 
strictly metaphysical inquiry. 
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With this orientation in mind, what do we mean by the term “order” 
when we say that “law is a principle of order?” I would suggest this answer: 

Order refers to regular and determinate sequences that are exhibited in 
the behavior of distinct entities that are so related among themselves as to 
constitute organized wholes. 

The underlined items in this statement are, I think, the four constituents 
that are necessarily entailed by the concept of order. When these constituents 
occur, then we have the type of situation or state-of-affairs that is “orderly” 
and “lawful.” This is the context that is required if “order and “law” are to 
be meaningful concepts, These terms presuppose a plurality of distinct entities; 
a unification of these into a series of higher-order entities; energy expended, 
activity engaged in by these entities; and all of this taking place in a way 
that is characterized by uniformity and regularity. “Order” is the name by 
which we identify this general condition. “Law” is the name we give to that 
type of proposition that formulates the structures and relationships, the se- 
quences and similarities, the constancies and recurrences, that are contained 
within this condition and make up its specific details. So law is a principle of 
order in the sense that laws are propositions that refer to and explicate the 
lines of connection that run through orderly contexts. Thus, the laws of 
motion formulate the ways in which physical objects moving in a common 
space act upon and react to one another. The laws of genetics plot the courses 
through which genes and chromosomes are recombined in the act of sexual 
reproduction that issues in a new individual. The laws of grammar and 
syntax depict the procedures that men are required to follow in talking and 
writing if they are to create a world of shared meanings. The laws of morals 
lay down the norms and patterns of conduct to which men who share a 
common humanity should conform in their treatment of one another. The 
laws of contract define the rules that men in any particular society must 
follow in making and executing agreements.?5 

It will now be useful to give more abstract and generalized names to 
these four elements that form the context of order and law; that is, to identify 
them by terms of art that can be precisely defined. So I shall refer to the 
plurality of distinct entities as the Many; to the wholes—the complexes, or 
fields, or groups—of which these entities are parts as the One; to the activities 
in which these entities engage—the flux in which they are caught up—as 


25. The various statements in this paragraph, employing such terms as “refer to,” 
“formulate,” “depict,” “should,” ‘must,’ and so forth, are purposely and systematically 
ambiguous as regards the relation of “law” to “order.” That is, they are intended to leave 
open the question whether “law” describes “order,” or prescribes it, or produces it, or 
evaluates it, or is merely a convenient device for understanding it. This problem will be 
touched on somewhat more fully in the next section. And cf. notes 23 and 24, supra. 
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Process; to the uniformities and regularities that run among these entities as 
Pattern. These are the basic categories that define the concept of order and 
constitute the matrix of law, and that must therefore be subjected to a closer 
scrutiny. 

But before entering upon this task I would like to pause for a moment 
to confirm this analysis by reference to the work of previous legal theorists. 
For though these thinkers have usually centered their attention on concrete 
and specific problems of order, they have still caught glimpses of the abstract 
and universal nature of order as the general and pervasive object of legal 
thought and action. Having discerned this, they have not sought to follow 
up and develop their vision, because it has not seemed to them to be necessary 
or relevant to their more limited and practical concerns. What particularly 
interests me is the fact that their insights—reported quite casually and as 
though they were merely a recording of the self-evident—agree point by point 
with one another and coincide with the analysis I have just suggested. I will 
here give only a few quotations to illustrate this. 

Cardozo epitomizes his conception of law in these terms: “Law is the 
expression of a principle of order to which men must conform in their conduct 
and relations as members of society.”26 Whitehead, speaking of law in a 
broader and more general sense, repeats this thought: “The notion of law is 
that there are many things in the world, whose behaviour towards each other 
always exemplifies fixed rules.”27 Cairns echoes the same formula: “In this 
complex whole [society or culture] the behavior of human beings is ordered 
in accordance with the requirements of the relations established in the 
structure.”28 Vinogradoff speaks in the same terms: “I think we may say 
that the aim of law is to regulate the attribution and exercise of power over 
persons and things in social intercourse.”2° Llewellyn, in the article previously 
referred to, expresses the same idea: 


The law-jobs are in their bare bones fundamental, they are eternal. 
Perhaps they can all be summed up in a single formulation: such arrange- 
ment and adjustment of people’s behavior that the society (or the group) 
remains a society (or a group) and gets enough energy unleashed and 
coordinated to keep on with its job as a society (or a group) .3° 


Finally, Austin’s famous imperative definition of law, when it is taken in 


26. GrowTH oF THE Law 140. In this and the immediately following quotations I have 
italicized the crucial terms. 

27. ApveNnTuREs oF Ipgas 51 (1933). 

28. Tue TuHeory or LEGAL Science 18 (1941). 

29. Common SENSE IN Law 36 (1913). 

30. 49 Yate Law Journat 1355, at 1373. This article is especially valuable for its 
discussions of what is involved in the doing of these “law-jobs.” See supra note 4. 
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its entirety and not cut off after the first clause, is seen to be cast in terms 
of these same four elements: “. . . law is a command which obliges a person 
or persons, and obliges generally to acts or forbearances of a class.” 

The equivalences among the key terms in these definitions, and their 
correspondence with the more abstract concepts that I have identified above, 
are, I think, too clear to require comment. These quotations offer persuasive 
evidence that the present explicit and generalized analysis of “order,” and so 
of “law” as an adjunct of “order,” exposes an interpretative schema that is 
deep-rooted and pervasive—if usually only implicit—in a great deal of legal 
theorizing. It seems that whenever one thinks about law in a sufficiently per- 
sistent and coherent manner, and whatever the approach may be, this thinking 
is cast in terms of the categories of Many—One—Process—Pattern. What I 
intend to do is to take this schema very seriously and to analyze it closely for 
the insight and understanding it can yield. 


The thesis that I am advancing, stated very explicitly, is that these 
categories of Many, One, Process, and Pattern represent the ultimate di- 
mensions of being, or reality. The difficulty that is at once encountered in 
developing this thesis is that of presenting the meaning and content of these 
categories in a manner that is neutral and general. They must be introduced 
and treated serially: but this serial arrangement does not indicate any order 
of precedence, since these categories are equally basic and significant. Further, 
they must at first be described in very general terms, as indicating pervasive 
aspects or attributes of reality that take on different concrete forms in different 
contexts of the real. That is, each of these categories embodies mind’s recog- 
nition of an ultimate and protean dimension of the universe. And these 
dimensions assume various specific characters, and exhibit distinctive fea- 
tures, in various local regions of nature. 

Since these categories are so broad and fundamental, they permit of 
various interpretations, both as regards their individual characteristics and 
the collective structure that they form. Philosophers identify and describe 
these dimensions of being in different ways, and they advance different theories 
of the relationship in which they stand to one another. It is largely differences 
on these points that constitute different metaphysical doctrines. These dif- 
ferences then reverberate further and exert a strong, if largely subterranean, 
influence on legal theory. That is, I would suggest that the various schools of 
jurisprudence are most basically distinguished by the interpretations, and 
especially the relative emphases, that they place on these several categories. 


31. 1 LecturEs ON JuRISPRUDENCE 98. 
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Each school tends to select some one of them, to find in it the essential ref- 
erence of law, to assign to this essential feature a certain definite character, 
and then to reduce the other categories to this chosen item. As I now give 
brief and general descriptions of these dimensions, preliminary to their de- 
tailed analysis, I will at the same time mention the legal doctrines and schools 
of thought that seem to me to be closely associated with each. This has great 
and obvious dangers, especially at this early stage of the analysis. But it 
should serve to make somewhat clearer the character of these dimensions; 
and it will certainly bring closer to home the legal relevance of this abstract 
metaphysical analysis. 

The category of the Many embodies mind’s recognition of the existence 
within nature of a plurality of distinct entities. Reality is composed of actual 
particular things and occasions, each having a determinate character and 
asserting itself in definite ways. Wherever we look in the world, we find 
ourselves confronted by a manifold. In the human context, this means that 
society is a mass of individual men, each of whom is a unique person intent 
upon the pursuit of his own career. Men are viewed as egoists and rationalists, 
and society is regarded as only a convenience. Where this dimension is em- 
phasized, positive law is conceived as a passive and neutral public device, 
having no intrinsic purposes or structure of its own, that stands exclusively 
at the service of, and is activated only by, private interests. The function of 
law is to facilitate the achievement of personal ends and the execution of 
mutual agreements. (Classical liberalism, Legal individualism. Emphasis on 
rights and liberty. The era of private law, free contract, and liability only for 
fault. Theories that stress the element of will.) 

The category of the One embodies mind’s recognition that reality exhibits 
a hierarchical arrangement. All things exist and occur as parts or episodes 
of some larger whole. Actual particulars are elements within systems, and 
their character and behavior are strongly conditioned by the positions they 
occupy within these. Throughout reality, things must accommodate them- 
selves to one another and must be subordinated to the interests of the wholes, 
or Ones, of which they are parts. In the human context, this means that the 
group is an entity in its own right, having a foundation in reality and a 
career through history. Men are viewed as both needing and needed by society, 
which they nevertheless resist through ignorance and willfulness. Where this 
dimension is emphasized, positive law is conceived as an instrument that the 
social whole creates to serve its own interests and purposes. Here, the function 
of law is to guarantee the integrity and effectiveness of the One, or State: to 
this end it coerces men and organizes their efforts. (Imperative theory of 
law. Public law dominates private law. “Socialization du droit.” This position 
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proliferates subspecies, depending upon the manner in which the group and 
its interests are conceived: raison d’état; the welfare state; the garrison state. 
Doctrine of social solidarity. Stress on duties and equality.) 

The category of Process embodies mind’s recognition that reality is fluid 
and dynamic, an arena of becoming. The universe is charged with energy: 
the being of things is their power, the modes of activity through which they 
express and assert themselves. Wherever we look in the world, we find things 
engaged in complicated processes of expenditure and transfer of energy in 
various forms. In the human context, this means that men-in-society (or a 
group and its members) constitute an enterprise rather than an entity: in- 
dividual life is a striving; and group life is a series of exchanges, whether 
competitive or cooperative, of efforts and their products. Where this dimension 
is emphasized, positive law is conceived as a technique through which the 
diverse interests and forces at work in society are at once fostered and regu- 
lated. Here, the function of law is to promote the manifold transactions that 
are necessary to maintain society as a going concern. (Legal stress is now 
laid on factual situations and outcomes as much as on abstract relations and 
obligations. Arbitration procedures become prominent. Law seeks to facilitate 
those arrangements that are spontaneous and efficient. Legal realism. Social 
engineering. Historical and sociological jurisprudence—with radically different 
interpretations of the “forces” to which law should be sensitive and responsive. 
Jurisprudence of interests. ) 

The category of Pattern embodies mind’s recognition that reality exhibits 
structure and stability. The universe is an intricate but coherent web of 
connectedness, in which every particular thing is of a definite kind, occupies 
a settled place, and sustains constant relations with other particulars. Though 
things are unique, similarities run among them; though each pursues its own 
course, they follow common paths. Wherever we look in the world, we find 
things interacting with one another in ways that are extremely complicated 
but still exhibit marked uniformities and regularities. In the human context, 
this means that society is a system of relationships through which status and 
function are assigned and the course of events is assured. Where this dimen- 
sion is emphasized, positive law is conceived as a body of rules that defines 
courses of conduct, determines rights and duties, and establishes sanctions. 
Here, the function of law is to prescribe a nexus of antecedents and conse- 
quences, such that men can anticipate the outcomes of their actions and can 
plan accordingly. (Stress is now placed on the formal and technical aspects 
of law, as it is only through these that law can effectively fill its role as a 
conserving and stabilizing force. Law conceived as a normative rather than a 
descriptive discipline. Doctrine of the logical plenitude of the law. Analytical 
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jurisprudence. Pure theory of law. Legal conceptualism. Law as reason. ) 

This analysis, I would claim, exhibits the real meaning of “order” and 
so the real structure of the matrix of “law.” Law always occurs within and 
has reference to a context in which there are many distinct entities, in which 
these entities assert themselves in action and exchange energy and carry on 
transactions among themselves, and in which there are definite patterns of 
regularity and uniformity. That is, law always has to deal with a Many, a 
One, a Process, and a Pattern. These categories depict the ultimate di- 
mensions of being, define the framework of all becoming, and so constitute 
the matrix of law in all of its modes as a general “principle of order.” It is 
through a closer analysis of these categories that the exact nature and 
functions of positive law are to be found. 

One further point must be emphasized now, though I shall explore it 
more fully in the concluding section of this paper. This is the fact that these 
dimensions are intimately connected with and interpenetrate one another. 
The world is at once a manifold, a universe, an arena of change, and a 
structured system. The same is true of society. Every particular thing is at 
once a unique entity, an element in various larger wholes, a locus of energy 
that is engaged in constant transactions with other things, and an item that 
occupies a definite place in a scheme of relationships. The same is true of 
men. This fact is vastly important for legal theory. For it means that positive 
law cannot deal with individual men, with the state, with social processes, 
or with human relationships in isolation from one another. Any action that 
positive law takes with respect to any one of these dimensions is inevitably 
going to reverberate throughout the others, and it is essential that these re- 
percussions be anticipated. 

III 


We can now turn to our second crucial problem. What occurs at the 
human level that occasions the development of positive law as a supplemental 
principle of order? On the strength of the original postulates on which my 
argument is based, we can logically infer that certain significant changes 
gradually take place in evolution, finally marking off human nature and the 
human situation as a distinct local context of reality; that these changes place 
man in a novel condition, and confront him with a radical challenge; and 
that positive law slowly emerges out of this condition and in response to this 
challenge. Further, relying on the preceding analysis of order as the framework 
of reality, we can infer that these changes occur within the dimensions of 
the Many, the One, Process, and Pattern. The problem now is to discern 
the precise character of these changes. That is, we need to trace the 
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exact genesis of positive law if we are to understand its structure and func- 
tions. And let me again emphasize that it is the metaphysical even more than 
the historical genesis of law in which I am interested. 

The first step toward a solution of this problem is to call attention to the 
obvious and familiar fact that these pervasive dimensions of being take on 
different specific characters, and exhibit distinctive features, in various re- 
gions of nature: e.g., in the inorganic realm, the organic, the vital, the 
psychic, the social. The universe clearly does contain different sorts of en- 
tities, of wholes, of energy, and of structural relationship. Whether we are 
thinking in the field of physics, chemistry, biology, psychology, anthropology, 
mathematics, or political and legal science, our thought and the laws it frames 
are cast in the mold of Many—One—Process—Pattern. But the precise 
meanings of these categories change radically as we move among these realms. 

It is equally obvious and familiar that in most of these realms the char- 
acteristics of the entities, their modes of behavior, their organization into 
wholes, and the relations among them are established and maintained without 
the intervention of positive law. There are manifold realms of existence where 
positive law has no footing. Moreover, even mature legal systems do not 
take the whole of the human context within their purview. No one has ever 
equated law with life. 

These extrahuman and human contexts in which positive law does not 
appear are often extremely complex. The billions of atomic particles ‘in a 
piece of radium move in their orbits, react with one another and with the 
environment, and live out their collective career of radioactive decay, all 
in a thoroughly orderly manner. A multitude of individual organisms, be- 
longing to hundreds of plant and animal species, inhabit a common ecological 
region, share in its resources, compete with and contribute to one another, 
and together constitute a delicately balanced whole. The thousands of ants 
or bees in a single nest or hive maintain the group economy, raise successive 
generations, pursue their distinct lives and cooperate in many enterprises, 
engage in mutual help and common work. The cells that compose a newly 
conceived human fetus—a fertilized egg—grow, reproduce and multiply mil- 
lions of times, develop into specific organs and perform highly specialized 
functions, and are coordinated with the greatest fineness and economy to 
issue in a mature human being. 

Furthermore, many of man’s most vital activities and affairs are beyond 
the reach of positive law. The very idea of passing laws to standardize pulse 
and metabolism rates; to exclude female issue from the inheritance of blue 
eyes; to require the full-term human fetus to give proof of certain minimal 
mental and physical assets before it could be born; to establish statutory 
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limits to the age at which infants can or must walk and talk; to prohibit 
organic degeneration below designated limits; to define standards of parental 
and filial devotion—any of these proposals would strike us as satire after the 
manner of Samuel Butler. Yet, as a little reflection will reveal, we successfully 
employ law as a means to ends very similar to these in other closely related 
areas of human affairs. Even where it figures so prominently and importantly, 
positive law is only a supplemental principle of order, and there are definite 
limits to legal effectiveness. These are facts that we often forget, always to 
the detriment of both law and life. 

Now, all of the contexts discussed above obviously contain the elements 
of Many—One—Process—Pattern. They satisfy the conditions indicated by 
the concept of order, and they clearly exemplify the presence and operation 
of some mode or modes of law. But this certainly is not positive law. There 
undoubtedly are some real forces and factors that are responsible for securing 
in these contexts the state-of-affairs of order. And it is commonly agreed 
that below the human level, and even quite widely at this level, this is done 
without any conscious, purposeful, or organized effort on the part of the 
entities—atoms, molecules, cells, molar bodies, organisms—that exist in these 
contexts. As to how this is done, and through what agencies, there is radical 
disagreement. We here enter the arena of metaphysical debate. The re- 
sponsibility would be variously assigned to the Divine will and intellect, the 
inherent nature of things, the primordial principles of being, a pre-established 
causal nexus, and so on. Fortunately, this dispute about ultimate explanations 
need not concern us here. My immediate interest is sheerly descriptive, and 
goes in two directions: toward discerning the significant changes that take 
place in the dimensions of being as evolution proceeds toward the human 
level; and toward identifying the essential characteristics and structures of 
the human context—in which positive law arises—as distinguished from other 
contexts of nature, where order is a function of other modes of law. 

The answer that I propose to these problems can be stated quite briefly, 
as to its essence, and then elaborated. It consists in the hypothesis that the 
process of becoming as a whole, including that segment of it that we know 
as “organic evolution” and that culminates in man, passes through three 
main stages of development, which I shall designate as Necessity, Possibility, 
and Purposiveness. As this process unfolds, gradual but important changes 
take place in each of the dimensions of being: that is, significant and char- 
acteristic alterations do occur in time in the entities that compose different 
regions of reality, in the fields or systems or environments or milieus in which 
these exist, in the processes in which they take part, and in the pattern of 
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relationships that runs among them. This is the very meaning of evolution, 
or becoming. These changes accumulate, interplay upon one another, and 
finally eventuate in man and the human condition. This is obvious matter of 
fact, as a happening. The hypothesis just suggested is simply an attempt to 
discern the general course and the principal phases of the process through 
which it has happened. 

Before expanding this hypothesis, two preliminary remarks are in order. 
First, the categories of Necessity, Possibility, and Purposiveness are here 
employed in a purely descriptive sense, not an explanatory one. I am using 
these concepts merely as names to summarize the essential characteristics 
of different types of situations that are generally familiar to us in different 
contexts of nature. I am not positing any esoteric forces that produce these 
situations. This matter can be put most exactly by saying that these terms 
designate regimes, or states of affairs, that actually hold and can be em- 
pirically described. Secondly, these situations are not radically distinct or 
sharply separated from one another. The sets of characteristics designated by 
these categories pervade reality and are compresent throughout nature; there 
is continuity in evolution, and these situations, or regimes, merge into one 
another. But as these characteristics are present in different proportions, 
various regions of nature become significantly different. The immediately 
important meaning of this fact is that all three of these factors pervade the 
human context, and man is subject to each of them. I shall deal more fully 
with this point in the concluding section of this paper. There would be little 
point in trying to lay down exact and arbitrary definitions of these categories. 
Instead, I shall describe the changes that are brought about in the dimensions 
of the Many, the One, Process, and Pattern as the contexts in which they 
occur exhibit a predominance of Necessity, Possibility, or Purposiveness. That 
is, I shall trace the movement and the transformations that take place as 
these conditions are superimposed on one another. 


Those regions of nature of which we say that “necessity holds” or “de- 
terminism prevails,” and of which the fields of physical and chemical phe- 
nomena are the most familiar examples, exhibit the following general condi- 
tions. 

The outstanding feature of the dimension of the Many is the similarity 
of things of the same kind. Throughout great parts of reality the natures of 
things are relatively simple, and their powers are correspondingly limited. The 
structure of a molecule, a stone, a star, and even a plant is such that its range 
of variation is restricted. So the distinctive individual character of any entity 
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counts for very little as cormpared with its class characteristics. Things of the 
same type, or kind, exhibit the attributes of the type in such a uniform 
manner that they can without serious distortion be regarded and treated as 
identical. Individual differences are no doubt real among all things, but here 
they are so slight and unimportant that they make no real difference. 

Under this regime, the significant feature of the dimension of the One 
is the subordination of things to the milieus of their existence. Each entity 
has its status and function largely defined for it and imposed on it by its 
position within its context: that is, by the whole of which it is a part. Physical 
bodies are dominated by the fields in which they occur; biological structures 
are absorbed in the organisms to which they belong; and these organisms 
in turn are closely dependent upon their environment. In these regions, things 
have little power over their surroundings and slight influence on the arrange- 
ments under which they live. The integrity of separate things is eroded, and 
their effectiveness undermined, by the massive pressures that are brought to 
bear upon them by their surroundings. 

Under such conditions, the Processes that take place are largely describable 
in terms of action and reaction. The behavior of things is determined by the 
external forces that bear upon them and by their own inherent characteristics, 
so that things release energy but do not direct it. It is antecedent events and 
prevailing conditions within the field, rather than the active intervention of 
separate entities, that control the actual occasion. We acknowledge this state 
of affairs even in the human context in such phrases as “stimulus and re- 
sponse,” “instinct,” “conditioning,” “habit,” and “the weight of circum- 
stances.” In other contexts, where Necessity prevails, things are caught up in 
processes that they can neither guide nor arrest: they can only submit. Here, 
individual initiative and spontaneity have little scope in the face of the chain 
of events. 

Finally, the Pattern that pervades such contexts is characterized by ex- 
treme rigidity. As things come into existence they take their places in a sys- 
tem of relationships that is already prepared for them, and they are hence- 
forth held fast in this web. Consequently, encounters between similar things 
under similar conditions follow regular courses and lead to roughly identical 
results. The structure of the field or environment in which they exist dom- 
inates separate things, defining the relations in which they stand to other 
things and the courses they are to follow. Even in the human context, we 
have now been made vividly conscious of the lasting influence exerted on 
us by the surroundings in which our early years are passed. Elsewhere in 
reality this effect is all but absolute: things inherit with existence an environ- 
ment that forges indissoluble links between them and a horde of other things. 
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This monolithic pattern leaves no opening for the private plans or mutual 
arrangements of individual entities. 

These four conditions — similarity, subordination, action-and-reaction, 
rigidity — which are summarized under the category of Necessity, nowhere 
hold absolutely and without qualification. But they are an accurate descrip- 
tion of the state-of-affairs that is exemplified throughout the region of the 
inorganic, well up into the domain of life, and even in significant portions of 
the human context. The outstanding characteristics of a great part of nature 
are sheer persistence and recurrence: things simply endure through their 
allotted intervals, they are replaced by closely similar things, change is uni- 
form and sequential, and origination is a rare event. If we generalize the 
Newtonian concept, we might say that in these contexts inertia holds sway. 
We can further say that in all regions of nature, including the human, inertia 
plays a prominent part and Necessity is an important factor. 


But however pervasive these conditions may be, they certainly do not by 
themselves provide an adequate account of the human situation, nor of that 
of many other creatures. As evolution moves toward the human level a new 
factor, which I have termed Possibility and which is present throughout 
nature, becomes dominant and introduces significant changes into each of 
the dimensions of being. The concept of Possibility refers to and summarizes 
certain concrete facts that compel our attention. Probably the basic’ recog- 
nition that is embodied in the term is that of a loosening or easing of the 
conditions of Necessity, with the result that individual entities as such are 
able to participate more meaningfully and effectively in the course of events. 
Possibility, in common usage, carries with it the idea of alternatives that are 
open; of variation; of future outcomes that are not predetermined; of flexi- 
bility and change, spontaneity, and novelty; of relations that are defined 
and can be altered by the things that stand in these relations; of room for 
arrangements to be made at the discretion, and in the interest, of those who 
are immediately concerned. This rather vague but widely felt meaning will 
at once be rendered more precise by an analysis of the outcome of this new 
regime in each of the dimensions of the Many, the One, Process, and Pattern. 

But two preliminary remarks must be made, lest the transition from the 
regime of Necessity to that of Possibility be seen in false perspective. 

In the first place, it must be stressed that Possibility is present throughout 
reality, tempering the conditions of Necessity as these were described above. 
Every individual thing is unique, it asserts itself, it exerts an influence, and 
it makes a difference to its surroundings. Such modern scientific findings as 
those of genetic mutations and quantum phenomena have accustomed us to 
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these ideas, and have made us aware that “pure” or “absolute” Necessity 
is an abstraction. Possibility does not appear suddenly or ex nthilo: it has 
a foothold throughout reality, and it extends its sway gradually. 

The second point to be stressed is that Necessity is equally present through- 
out reality, and there is no region of nature in which this regime is not largely 
exemplified. Even in the human context, the conditions I have summarized 
under the concepts of similarity, action-and-reaction, subordination, and 
rigidity, always make themselves felt and sometimes dominate the situation. 
These two points can be summed up in one conclusion: the regime of Possi- 
bility does not supersede that of Necessity, but only complements and modi- 
fies it. By tracing this movement and its outcome, we can move appreciably 
closer to a systematic view of the essential characteristics of man and his place 
in nature, and so of the conditions that give rise to positive law. 

In the dimension of the Many, the basic outcome of Possibility is Differ- 
entiation. The higher forms of life — especially man — develop complex 
structures and specialized functions, and become capable of a wider range 
of activity. So individual differences become vastly more important. Mem- 
bers of the same species share a common nature, and exhibit many similar 
attributes, but the room for variation is greatly increased. Individual men 
differ in their capacities and temperaments; they are sensitive to varied 
interests and seek varied careers; they develop different skills and put these in 
the service of different purposes. The human endowment is extraordinarily 
plastic. This plasticity has two important consequences: first, it means that 
the inherent powers of men are generalized, thus permitting of various realiza- 
tions within a wide common ambit; second, it means that these powers do 
not develop and come to fruition automatically, but require training and 
discipline in order to mature properly. As differentiation and complexity 
proceed, the potentialities of things become greater but also more precarious. 
In this course, the individual gradually emerges as the primary locus of exist- 
ence and value. 

The immediate repercussion of this in the dimension of the One is to 
transform subordination into Participation. Men, in the life they make and 
share together, are not mere parts of wholes: they are members of groups. 
The essence of this relationship is its unresolved ambivalence: throughout 
the human context, the individual is conscious of his personal identity, jealous 
of his integrity of character and freedom of action, and concerned with his 
own affairs; and so he thinks of the groups to which he belongs as devices 
for the furtherance of his own purposes, whether through exploitation or 
protection. But it is equally true that he feels himself closely tied to these 
groups by complex bonds of sentiment, reciprocity, imitation, and obligation; 
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and so he thinks of himself as an element in the larger designs and destinies 
that they represent. That is, men regard their groups both as instruments 
to their personal ends and as continuing common undertakings that deserve 
their allegiance. The meaning of participation resides precisely in this ambiv- 
alent attitude and this reflexive relationship. To participate is to share in 
the decisions that the group takes and in the goods — in the widest sense of 
that term — that it has available. It is also to cooperate in group efforts even 
if we disapprove of them, and to contribute to the needs of the group. In a 
word, participation means that individuals must stand to the group as both 
ends and parts, the group to individuals as both means and whole. This is 
obviously a subtle, intricate, and fragile relationship; after thousands of years 
it remains at best a theoretical paradox and a tenuous reality.3? But it poses 
a problem that cannot be evaded: the One, in becoming the human group, 
requires to be transformed into a vehicle for the conduct of a mutual enter- 
prise. > 

In the dimension of Process, the basic outcome of Possibility is Self- 
determination. As the capabilities of things increase, they are able to enter 
more effectively as separate and distinct agents in the causal process. The 
nexus of action-and-reaction is loosened, alternatives open up, there is room 
for spontaneity within the actual occasion, and the individual takes a larger 
part in determining the course of the events in which he is engaged. This 
movement culminates at the human level. Men can store energy in the present 
and direct its use in the future; they can select the transactions they mean 
to carry on; they can control or change their environment; they can plan 
and persevere. So men attain to a measure of independence from the pres- 
sure of circumstances, and can themselves determine what they are to do 
and be. Life becomes a career to be forged instead of a destiny to be fulfilled. 

Finally, Possibility introduces into the Pattern of relationships that holds 
among men a large degree of Flexibility. Men, like all other things, are born 
into a system of relationships that is antecedent to them. Existence places 
them immediately in certain surroundings, brings them into intimate contact 
with other features and inhabitants of these surroundings, and ties them to 
these in a complex web of connectedness. In the human context, however, 
this web of connectedness is open, fluid, and only generally defined rather 
than being closed, rigid, and minutely determined. Its broad structure is of 
course established and transmitted through time by what we call custom, 
tradition, the social order, and the group way of life. But this social structure 


32. I have discussed this particular problem quite fully in two previous papers: The 
Analysis of Justice, 57 Eruics 1 (1946); Ethical Values and Legal Decisions, 12 Onto 
State Law Journat 36 (1951). 
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does not absolutely engulf men from the moment of birth: it exerts only a 
general influence over their training and development, and it requires only 
that they occupy some status and perform some function. Within broad 
limits, the system of social relations leaves men options and provides them 
opportunities to select their goals and to conduct their separate and joint 
undertakings as they themselves deem best. The supremely important result 
of this flexibility is that men can enter into private agreements through which 
they define what their relations are to be, what transactions they are to carry 
on, what outcomes they are to seek. In short, the social environment is not 
only a milieu of existence, but also —— and much more — a medium through 
which men can pursue their separate careers and arrange their mutual enter- 
prises. Within broad limits, the details of the social order are left quite vague, 
are always variable, and are continually being reshaped. 

Possibility, as a name for these four outcomes, is a fait accompli with 
which man is confronted. It is something that simply happens to man, with- 
out any intention or effort on his part. Indeed, it is exactly this series of hap- 
penings that prepares the human context and inaugurates man as a distinc- 
tive kind of creature. But once Possibility has occurred, and has made itself 
felt on an appreciable scale, then it must be seized and exploited. The most 
immediate and compelling consequence of these conditions is the shattering 
of the type of order that has hitherto prevailed, and that I have described 
in terms of Necessity. This does not mean, it must be remembered, that 
Necessity is superseded and expelled from the human context: it is merely 
supplemented, and so modified, by the emergence into prominence of charac- 
teristics that have all along been present but hitherto inconspicuous. Though 
this. transition takes place very gradually, its cumulative outcome is spectacu- 
lar. When and as men become differentiated and self-determining partici- 
pants in flexible social groups, the nexus of sheer persistence and recurrence 
is disrupted, and inertia gives way to initiative. Spontaneity, uncertainty, 
conflict, and change enter prominently onto the scene. This means that the 
situation that issues from Possibility is fraught with both advantages and 
dangers. It opens the way to further radical developments. But it also 
threatens confusion and incoherence. Possibility opens the door of disorder 
upon a new realm of both positive and negative values. So it at once demands 
supplemental principles of order. Positive law arises gradually as one of 
these, among many others. In this sense, Possibility is the ultimate ground, 
the essential precondition, of positive law. 


The most significant feature of Possibility is that it requires that a proper 
use be made of it. It challenges man to give it a form, a content, and a 
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direction. Man replies to this challenge with Purposiveness. When the action 
to be taken in the present is not rigidly determined by the past and by sur- 
rounding circumstances, then it must either be left to accident or defined 
by reference to the future. The first of these courses is certainly not unknown 
to us: we often hesitate, vacillate, and resign the direction of events. But the 
second is at least as familiar, and far more significant: we do as a matter 
of fact deliberate upon and intervene in the course of events, in order that 
this may lead to certain outcomes and consummations that we have in mind. 
Purposiveness, as the name for this process of deliberation and intervention, 
is man’s response to Possibility, through which actualizations are chosen, pre- 
pared, and brought about. 

Purposiveness thus recognizes and identifies the fact that in much of the 
human context the present state of affairs is permeated by future considera- 
tions. A good-deal of human conduct embodies an intention, direction, and 
destination that lie beyond itself. So Purposiveness entails the ability to 
envisage the future; to discriminate within this various alternatives; - to 
choose among these sensitively and intelligently; and to muster one’s resources 
behind the realization of the alternative chosen. Activity is purposive just to 
the extent that it is controlled and directed, in a coherent and persistent 
manner, toward some possibilities and away from others. 

Nature has conferred upon man a situation that offers him great oppor- 
tunities. But these are not realized either automatically or haphazardly; if 
they were, they would be not opportunities, but either fates or accidents. If 
man is to exploit the opportunities that Possibility presents him, he must, 
instead of succumbing to them, choose purposes with care and pursue them 
with diligence. It is only by such Purposiveness that man can rescue his life 
from necessity and protect it against chance. 

We can now sketch more systematically the nature of Purposiveness by 
tracing its occurrence and outcome through the four dimensions of the human 
context. In the dimension of the Many, Purposiveness manifests itself as the 
quest for Cultivation. If Differentiation is to be fruitfully exploited, the in- 
tegrity of individuals must be guaranteed and their proper development must 
be assured. Human personalities and careers are not the products of spon- 
taneous maturation, but of careful nurture. Most men have neither imme- 
diately discernible abilities nor compelling goals. These are only implicit 
and amorphous, requiring to be quickened to life and given direction. The 
plasticity that is such an outstanding human characteristic means not only 
that any man has varied potentialities; it also means that which of these are 
to be realized, and to what extent, are matters that depend largely upon the 
intelligence and perseverance that are brought to bear upon them. If dif- 
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ferentiation is not cultivated, it must move in one of two directions: it may 
relapse toward similarity, under the awful guise of mediocrity; or it may issue 
in a theoretical relativism that denies all standards, and in an actual hetero- 
geneity that shatters the unity of the group into a mass of cliques. So differ- 
entiations must somehow be judged, selected, and trained. And the raw 
potentialities of men must be disciplined and educated. Cultivation represents 
the organized human effort to reap the advantages of differentiation by pro- 
viding both the environment and the nurture that will enable men to realize 
their best potentialities. 

In the dimension of the One, Purposiveness manifests itself as the effort 
to create and maintain Authority. Men, in the uses they make of possibility 
in the pursuit of their own ends, often run counter to one another, waste their 
energies in friction or inefficiency, and come into open conflict. If these 
abuses of participation are to be avoided, the behavior of individuals must 
be regulated and their separate undertakings coordinated. To achieve this, 
the human group organizes in order that it can act as an entity. The affairs 
of the group as a whole must be planned, its interests administered, and its 
decisions carried out, from a central source: it is only in this way that the 
private lives of men can be made to serve the public welfare. Authority 
issues from man’s recognition that spontaneous mutuality and persuasion must 
often be supplemented by organized cooperation and force. It serves as a 
device through which the group seeks to restrain recalcitrant individuals, 
assign roles and functions, distribute the burdens and benefits of group life, 
and distill common programs out of separate purposes. This effort, of course, 
is never completely successful. Authority is corrupted by those who hold it, 
resisted by those who lie under it, and frustrated by the complexities with 
which it has to deal. So authority often aggravates the compulsion, exploita- 
tion, and incompetence that it is intended to alleviate. But still the challenge 
must be accepted. For authority is instituted precisely in order that human 
efforts may be integrated rather than dispersed. 

In the dimension of Process, Purposiveness manifests itself as the sense 
of Responsibility. Self-determination means that individuals have a voice in 
deciding what their actions are to be: they give to the course of events a 
direction and a content that it would not have had without their interven- 
tion. What men decide has repercussions, both for themselves and for others. 
In short, men make a difference in what is to be. This being the case, it is 
incumbent upon them to anticipate the outcomes they prepare, to execute 
these with care for others, and to acknowledge themselves accountable for 
the differences they make. Man commits himself to future goals: so he must 
persevere in his efforts and accept their consequences. Furthermore, men 
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rely upon one another’s commitments in planning their courses: so all must 
adhere to their declared intentions. Man is a responsible creature to the 
extent that he recognizes and submits to the fact that he is a creative agent. 
This is evidently a burden that men often assume reluctantly and seek to 
evade. To combat such dereliction, duties are defined and penalties imposed. 
This is done on the ground that if men cannot be made responsible, at least 
they can be held liable. The logic of this argument is compelling, and prac- 
tical considerations require its adoption. But this is a second-best solution, 
and our use of it should not be allowed to obscure the further goal. For 
here society assesses men, after the event, for whatever evil follows from their 
actions; and the shortcomings of this procedure are familiar. The sense of 
responsibility inclines a man, before the event, to act in such ways as will 
issue in good. In sum, Responsibility is the acceptance of both the logical 
implications and the practical consequences of the self-determination that 
man exercises. 

In the dimension of Pattern, Purposiveness manifests itself as the quest 
for Social Coherence and Continuity. Men are finite creatures, and so are 
dependent upon the support of their fellows. If the resources that the world 
makes available are to be effectively utilized, individuals must cooperate with 
one another and coordinate their efforts. Flexibility has the previously cited 
advantages of leaving room for individual initiatives and private arrange- 
ments. But it also threatens the integrity and effectiveness of the social order. 
To obviate this, a vast number of separate undertakings must be brought 
together. This requires planning, whether private or public; and this in turn 
requires anticipation. If men are to commit themselves to joint and future 
outcomes, they must have confidence that established arrangements will be 
maintained, that obligations will be enforced, that intrusions of the arbitrary 
and the accidental will be eliminated, and that they can be secure of the 
results of their labors. The social order should be sufficiently pliant and in- 
determinate to accommodate various and novel undertakings. But it must 
at the same time be sufficiently organized and stable to assure the security 
of these undertakings through large reaches of space and time. For without 
such continuity, the expectations that men found upon their foresight, pru- 
dence, and patience will be frustrated. 


If we now summarize the results of the preceding analyses, we can com- 
prise at a glance the metaphysical, moral, and human framework of positive 
law. The regimes of Possibility and Purposiveness, supplementing and modi- 
fying the fabric of Necessity (of sheer persistence and recurrence), move 
through the dimensions of being and gradually inform them with the distinc- 
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tive characteristics of the human context. Possibility introduces into these 
dimensions the special features of Differentiation, Self-determination, Partici- 
pation, and Flexibility. Purposiveness, acting concurrently, orients these di- 
mensions toward the forms of Cultivation, Responsibility, Authority, and 
Continuity. It is these two processes, and the conditions that are their out- 
come, that set the stage for the emergence of positive law. 

On the basis of these conclusions we can give a more systematic answer 
to the question that instigated this inquiry: Why is positive law? At an 
early stage of the investigation I proposed the hypothesis that positive law 
is a supplemental principle of order that arises in, and is due to, the pecu- 
liarities of the human context: its function is to assure man’s being and pro- 
mote his well-being under the conditions that prevail in this context. We 
now know that these conditions issue from the operation of Possibility and 
Purposiveness. So the hypothesis can be restated in more concrete terms: 
Positive law is an organized instrument through which man seeks to refine 
and discipline his native purposiveness, and so to meet the challenge with 
which possibility confronts him; that is, to realize the values and avoid the 
dangers that his situation opens before him. 

We have already exposed the basic structure of this problem. Possibility 
ushers in the peculiar conditions with which positive law must deal: highly 
differentiated and self-determining individuals, who insist upon participating 
in the affairs of the groups to which they belong, and who demand a flexible 
social order that will allow for private undertakings and arrangements. Pur- 
posiveness embodies man’s recognition — sometimes vague and tenuous, some- 
times clear and tenacious — of what these conditions require of him: human 
potentialities must be cultivated, men must be trained to responsibility, author- 
ity must be established, and a stable social milieu must be provided. 

It is from this complex of conditions and values that there issue the 
special materials and forces with which positive law deals, the special ends 
it should further, the special functions it serves, and the special problems it 
must somehow solve in its furtherance of the human enterprise insofar as 
this is committed to its care. This is the matrix of positive law. Consequently, 
a close analysis of this matrix should be the surest means to a full and precise 
understanding of the necessary structure — the inner logic, or inherent nature 
—of law. And this in turn should furnish a model or standard in terms of 
which we can evaluate and correct actual legal systems. In practice, even 
at the highest levels, the pressures that bear on law tend to make it a piece- 
meal discipline, with its vision more or less circumscribed by the immediate 
issues with which it is dealing. So it is only by conscious reference to such 
an abstract and systematic matrix that law, as it goes about its separate 
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concrete tasks, can adequately measure its obligations, anticipate its conse- 
quences, and plot its long-range course. The detailed analyses that would 
lead from these very general principles to the more exact norms, concepts, 
rules, and techniques that constitute the actual working apparatus of law, 
and so would complete this undertaking, are obviously beyond the scope of 
this paper. But it is essential, if this bare schema is to make any show of 
vitality and relevance, to draw some of its more basic and significant inferences 
and to indicate their bearing upon the legal order. 


IV 


A strong emphasis was placed at the start of this inquiry on the point 
that positive law is fundamentally a solution to a problem, and the purposes 
it serves are a reflection of the conditions it faces. Consequently, it was argued, 
the goals law seeks can best be understood by an analysis of the tasks that 
it is called upon to perform. That analysis has now been completed, and its 
results embodied in the preceding account of the matrix of law. But this 
analysis has been carried out on an extremely high level of abstraction and 
generalization; and, like any such investigation, it has had to reduce its sub- 
ject matter to sharp categories and to place these within a systematic and 
rigid schema. So it inevitably has strong separatist and divisive tendencies, 
threatening to reduce the situation law deals with to a collection of inert and 
isolated elements. This danger must now be countered by insisting upon 
the cohesiveness and dynamism of the field in which law operates. 

The general point that I want to emphasize and elaborate in what fol- 
lows is this: that law functions at the focus of tensions that come simul- 
taneously and concurrently from all of the dimensions of being and all of 
the regimes of becoming as these occur and make themselves felt in the 
human context. This has two important meanings for law. 

The simpler and more obvious of these is that the problems of cultivation, 
responsibility, authority, and continuity always and everywhere interpene- 
trate one another. Though these tasks are theoretically distinct, they merge 
in fact and overlap in the practical difficulties they raise. The real men and 
the actual human situations with which law deals spread through these di- 
mensions and involve these problems concurrently. Individual men, the activi- 
ties in which they engage, the groups that contain them, and the relations 
that run among them — these cannot exist, and so cannot be understood, 
save as aspects of a single total state of affairs. So it is impossible to deal 
with these elements, or the difficulties they pose, in isolation. Any failure 
or unsatisfactoriness that appears in the human condition will at once betray 
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a lack of cultivation, be a denial of responsibility, expose the discontinuity 
of the social order, and exhibit the weakness of authority. Each of these 
shortcomings is both cause and effect of all of the others. And since the 
difficulties they pose are reciprocal and cumulative, the efforts to repair them 
must be coordinated. As law goes about its tasks it inevitably touches all of 
these aspects of the human situation, though its attention is apt to be con- 
centrated on only some one of them. Any steps that law takes, any concepts 
and rules and procedures that it develops, dealing with one of these prob- 
lems will bring about repercussions on its treatment of the others. And its 
neglect of any of them creates a vacuum that spreads through the human 
context and undermines the whole legal structure. We are naturally tempted 
to hope that if we can just overcome one of these difficulties, then the others 
will automatically be corrected. But this hope is as futile as it is inviting. 
For to act in this way is to treat what are really aspects of a single problem 
as though they were separate issues. 

The second point to be made is that each of the problems with which 
law deals is itself internally complicated to an extreme degree. The cause 
and the character of this complexity raise issues that are a good deal more 
subtle and intricate than those just discussed; so this matter will have to be 
examined with more care and detail. 

The source of this complexity lies in the fact, the importance of which 
I have several times emphasized, that necessity, possibility, and purposive- 
ness are compresent throughout reality. Purposiveness is not an autonomous 
and self-subsistent regime, or state of affairs. It does not supersede and abolish 
the regimes of necessity and possibility. It only supervenes upon these and 
modifies them with its own characteristics. Just as the dimensions of being 
interpenetrate one another, so do these phases of becoming. The human 
context forms no exception to this principle. Man is subject to each of these 
regimes, and exists under each of these sets of conditions. So if law is to be 
adequate to its role in the human enterprise, it must be sensitive to the pres- 
sures and requirements of each of these regimes alike. This basic thesis must 
now be expanded and explained. 


The injunction that law must respect necessity runs in two directions. 
In the first place, law must respect—in the bare sense of acknowledging 
and accepting — the demands and the limitations that necessity sets. There 
are some things that men cannot do, others that they are impelled to; there 
are conditions that men will not long abide, others they insist on; there are 
changes that men welcome, others they resist, and still others they will ac- 
quiesce in if skillfully managed. The human potential is marvelously pliant, 
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but it has inherent orientations and resistances, as well as critical breaking 
points. It is incumbent upon law to know these and take them into account.3% 

But necessity does more than merely set limits beyond which purposive 
intervention is ineffective or ill-advised. It also constitutes the substratum of 
human existence, and so defines the framework within which such interven- 
tion acts. The conditions of similarity, action-and-reaction, subordination, 
and rigidity, as they were defined earlier, are indispensable to man’s existence. 
Man must be able to rely upon them to satisfy his most vital needs; and they 
serve as the stable and sustaining base for his further adventurings. So law 
must respect these conditions in the full and active sense of assuring their 
maintenance and preserving them against the threats of both erratic possi- 
bilities and wayward purposes. 

A brief glance at each of the dimensions of the human context will estab- 
lish both the significance of these conditions and the attention that they elicit 
from law. Unless individual men — the Many — remained essentially similar 
they would not even constitute a species; and they certainly could not consti- 
tute societies. We recognize this, and seek to guarantee what we regard as 
the essential similarities of men, by appeal to the ideal of equality. This in- 
tention appears most basically in the maxim that all men are equal before 
the law. It becomes a great deal more explicit and detailed when we set 
out to establish minimum wages, living standards, compulsory education, 
conditions of labor and leisure, and so forth. All of these efforts embody our 
awareness that if the quality of men declines too much, or if the discrepancies 
among men become too great, then the security of the social order is 
threatened. 

In the dimension of Process, the value of the regime of action-and- 
reaction finds acknowledgment in the historic insistence that one of the prime 
functions of law is to eliminate the arbitrary and erratic from human affairs, 
and so to enable men to rely upon uniformities and regularities in human 
behavior. The weight of the criminal law and the law of civil liability bears 
heavily in this direction. These devices seek to hold men to established 
courses by making them expiate or repair the harm they do when they 
deviate from such courses. 

Our general recognition that there must be ways to keep individual careers 
and claims in decent subordination to group concerns —to the One — is 


33. This argument becomes a good deal more familiar and obvious when we transpose it 
into terms of the concrete “necessities” that a particular legal system confronts in the 
actual social, economic, and physical conditions in which it operates. I will shortly touch 
upon this point more fully. For the moment, I am concerned only with necessity in its 
most general and pervasive form, as an essential ingredient of the human situation and so 
as bearing upon all law always. 
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embodied in such concepts as sovereignty, the prerogative, the general wel- 
fare, and the public safety. We arm authority with both the ideal of the 
public interest and the reality of the police power. And we act yet more 
definitely to assure the cohesion and effectiveness of the group when we 
apply the notions of status and function, which take legal form in rationing, 
conscription, eminent domain, condemnation proceedings, allocation of ma- 
terials, and similar devices. 

Finally, our awareness of the value of a rigid — that is, a settled and 
stable — pattern of social relations is expressed in the principle that the law 
must be general, certain, and known. We rely upon law to establish a web 
of connections between men, to eliminate the accidental and the aberrant 
from human affairs, and to maintain an elaborate liaison of antecedents and 
consequences that forms the fabric of society. 

Far from being always “harsh” and “niggardly,” necessity is a regime 
that supports human development. Without the conditions it secures, the 
human enterprise would soon lose all coherence and impetus, and would 
disintegrate into a series of disjointed episodes. So one major task of the 
law, as a principle of order, is to serve as a surrogate of necessity, maintaining 
its inherent values when men too much seek to deny or evade them. 

Law stands under an equal obligation to respect possibility. Until quite 
recently there would have been no need to emphasize this: we have tradi- 
tionally regarded possibility as an unqualified blessing that should always 
be promoted, just as we have tended to regard necessity as an unmitigated 
evil that should be eliminated so far as could be. Possibility was translated 
into the hallowed concepts of “freedom,” “opportunity,” and “progress,” and 
so was thought of as an intrinsic and absolute good. This attitude has lately 
undergone a radical change. As the uses men made of possibility issued in 
exploitation, corruption, arrogance, and uncertainty — in sum, as they too 
much undermined the regime of necessity without sufficiently supplementing 
this with purposiveness — there was a revulsion of feeling and a reversal of 
practice. Consequently possibility is now often held to be an intrinsic and 
absolute evil. 

Both of these views are mistaken. The value of possibility is real and 
very great. But this value is also extrinsic and relative: it lies in the initiatives 
and potentialities that possibility unleashes, the alternatives and advances it 
allows for, the enterprise and imagination it elicits from men. Possibility can 
certainly be abused: it can issue in regression as well as progress, the destruc- 
tion of life as well as its expansion. But it is incumbent upon us to maintain 
possibility, and to school ourselves to use it properly. For the conditions that 
it inaugurates are indispensable to the exercise and realization of the full 
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human potential. Without these conditions, man might make himself secure 
of much that he now wants; but he would do so at the cost of all further 
freedom and creativity. 

The human and legal significance of these conditions of possibility can 
again be briefly exemplified. It is through differentiation that men become 
real individuals, with personalities, goals, and careers that are uniquely their 
own. Furthermore, differentiation furnishes the variations of talent and 
interest on which are based originality and specialization, with all of their 
advantages. Our recognition of the significance of differentiation is enshrined 
in the rich panoply of natural and civil rights, which figure so largely in 
our fundamental political and legal documents; it is embodied in more detail 
in all of the measures that law takes to guarantee the integrity of the person 
against encroachments from the group, and so to assure men the privacy 
that is required for effective self-expression and self-realization. 

Much the same apparatus witnesses and serves our regard for the values 
of self-determination. We insist that men be allowed to be themselves, and. 
to devote their energies to their own ends in the ways that they deem best. 
So we use law as an instrument to minimize the risk that men will be com- 
pelled, or coerced, or even unduly influenced against their own inclination 
and judgment. This attitude is manifested with special clarity in our legal 
treatment of marriage and divorce, and in earlier corporation law and con- 
temporary labor law. It pervades our legal institutions, both through the 
constitutional provisions that preserve various freedoms of action to indi- 
viduals, and in our continuing employment of law to combat private discrim- 
ination and official harassment. 

We lay a similar stress on the participation of men in the management 
of society, the basic guarantee of which is found in the concepts of citizen- 
ship, representation, and power as delegated and limited. And law acts very 
explicitly to this same end through all the devices it employs to insure that 
men will in fact have effective access to government, both to make themselves 
heard and to secure a fair share of the benefits that society makes available. 

Finally, this same general attitude emerges with utmost force in the in- 
sistence that the pattern of relations that runs through society be kept highly 
flexible. This probably reached its apogee in the classic doctrine of freedom 
of contract, which was a legal fact long before Sir Henry Maine dignified 
it with historical theory, and which found its strongest statement in the 
famous provision of Article 1134 of the French Civil Code: “Les conventions 
légalement formées tiennent lieu de loi 4 ceux qui les ont faites.” But this 
same intention is embodied in much of the legal apparatus of property, testa- 
mentary disposition, and the trust, to mention but a few. All of these con- 
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cepts and practices rest on the recognition that life requires room for private 
plans, mutual arrangements, and fluid accommodations. 

The preceding specifications of the respect that law owes to necessity and 
possibility should open the way to a more precise view of the tasks that law 
confronts as an agent of human purposiveness. Particularly they should give 
substance to the earlier claim that purposiveness does not displace these 
regimes, but only supplements and modifies them. We are apt to overlook 
this, and to regard law, along with other human institutions, as exclusively 
the creation of our own purposiveness, having no inherent characteristics 
or limitations other than those that we give to it. So we often act as though 
we could deal successfully with the problems of cultivation, responsibility, 
authority, and continuity simply by defining the solutions that we deem de- 
sirable and then using the weight of the law and other institutions to impose 
the terms of these solutions upon men, whether by power or persuasion. 

Such a procedure is doomed to failure, for our efforts toward cultivation, 
responsibility, authority, and continuity must always take account of the 
regimes of necessity and possibility as they are actually constituted. They 
must do this for the reason that these regimes supply the materials and set 
the conditions of our purposive pursuits. What we do at the level of pur- 
posiveness, largely through law and other institutions, is to give form, content, 
and direction to our lives, both individually and collectively. But these activi- 
ties are dependent upon the stable framework that necessity provides and 
the fresh potentialities that possibility makes available. Cultivation presupposes 
both the common substance of humanity and the plasticity of human beings. 
Responsibility presupposes both individual initiative and a causal nexus 
through which this can anticipate its outcomes and make itself effective. 
Authority presupposes men who acknowledge their status and duties as mem- 
bers at the same time that they claim their rights as participants. Continuity 
presupposes a framework that will maintain its general structure while under- 
going changes of detail. These are the presuppositions of purposiveness, and 
so of all the instruments it employs. The function of purposiveness is to build 
upon this foundation in a way to promote the realization of the human 
potential that is bequeathed to it still incomplete. 

Consequently, each of the four great tasks of law is in effect a triple task. 
Since law relies upon the regimes of necessity and possibility, it must take 
care to preserve their essential conditions. Since it is an agent of purposive- 
ness, it must act deliberately to facilitate the spread of its conditions through 
the dimensions of the human context. The continuing challenge of law, as 
of all other human institutions, is to fashion and administer a regime of pur- 
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posiveness that can direct man’s employment of possibility without rein- 
stituting the rigid conditions of necessity. 

Space does not permit even a sketch of the substantive and procedural 
apparatus that law develops and employs to deal with these complex prob- 
lems. But a brief reference to the content and history of one or two prom- 
inent legal concepts may give concrete illustration and support to this still 
rather abstract argument. 

Liability is perhaps the most important notion and technique that law 
uses in its efforts to fulfill its task with regard to responsibility. There is no 
way in which law can directly make men into responsible agents: that is, 
can train and equip them to be sensitive to the differences they make, to 
anticipate the effects of their decisions, and to take care in carrying these 
out. But law can quite effectively hold men accountable for the consequences 
of their actions: it can punish, retaliate, impose damages, and enforce repara- 
tions. That is, law can create an apparatus and a set of conditions that will, 
within limits, induce men to act with forethought and caution, if not with 
benevolence and concern. Law does this, in general, by creating an artificial 
order of antecedents and consequences with which to supplement and repair 
the natural order of cause and effect. 

The problem that law now faces is how far to carry this new order. If 
we are to accept the weight of opinion of legal historians, liability was at 
times all but absolute, and was certainly strict: a man was held accountable 
for virtually all of the differences that he produced, however unintended or 
inadvertent or indirect they might be. Here, law apparently set out to fill 
up what it regarded as unfortunate lacunae in the causal nexus: if men did 
not naturally expiate and repair the ills they produced, then law would see 
that they did. That is, law attempted to preserve the condition of action- 
and-reaction that characterizes the regime of necessity. In the course of time 
it developed that this had — or was thought to have — the effect of stifling 
human energies and efforts: if anything that men did might adversely affect 
others, and so themselves, then it was best to do nothing. So law then 
developed the doctrine of no liability without fault. Given the complex inter- 
relations of human lives and actions, men were bound to suffer from the mere 
fact of the collisions of their efforts and interests, without intention or care- 
lessness on anyone’s part. Since enterprise must be encouraged, men were 
absolved of the consequences of their actions unless these clearly fell within 
the categories of dolus or culpa. In short, men were told to exploit possi- 
bility. In the course of more time, and with further changes in the conditions 
of life, this doctrine was found — or thought — to create various and familiar 
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hardships. So law sought a way to mend these without discouraging enter- 
prise on the one hand or dissolving accountability on the other. Law is still 
seeking for this via media, through such concepts as negligence, liability for risk 
created, society as the ultimate bearer of risks, insurance, and others. 

The concept of the legal person exhibits the play of these same tensions. 
This notion originally developed as a means to rescue men from a condition 
in which they were not real individuals, but merely loci of status and function. 
Men were gradually endowed with rights, protected against interference, and 
guaranteed a field of action. Then it was found that these persons — whether 
natural or artificial — were abusing the privileges and immunities with which 
law had dowered them. So legal action sought to correct this situation by 
defining more precisely the ends for which and the limits within which the 
powers of legal personality were to be exercised. Men and groups are natural 
entities. But all persons are creatures of the law; and law, like any crafts- 
man, is continually trying to improve what it has created. In short, the legal 
person is never a finished product but always a work in progress. 

Contract is probably the most familiar case of this phenomenon of law 
seeking to preserve the substance of necessity and possibility while informing 
these with the spirit of purposiveness. Law granted the power to contract 
only reluctantly and gradually. But once it was gained, its momentum soon 
carried it to the position of dominance expressed in the above quoted Article 
1134 of the French Civil Code. Of course, this apparently absolute freedom 
was from the first made subject to broad considerations of policy and morality, 
as in Article 6 of the same Code, which provided that nothing should be 
done which might contravene “l’ordre public et les bonnes moeurs.” And 
this prohibition was made progressively more precise through rules having 
to do with good faith, fraud, illicit cause, mistake, unjust enrichment, the 
protection of weaker parties, and so forth. The cumulative impact of these 
rules, as interpreted by courts and extended by further legislation, has been 
to restrict more and more narrowly the freedom to contract. The general 
technique that is employed in this operation is the substitution of the will 
of the state (guided by some public policy or program that it has in view) 
for the wills of the contracting parties (guided by their views of their private 
interests). This process has now carried so far that commerce and industry 
have taken organized steps to escape the reach of the law by obviating the 
need to appeal to it: they in their turn establish substitutes for the legal order in 
the form of trade associations and private systems for arbitrating and settling 
disputes. And this continued encroachment of the law has produced the 
final irony of what the French call le contrat marché norr, that strange orphan 
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of the law that is privately honored, and even enforced, though officially 
unrecognized and unenforceable.*4 

This discussion of the intricacy of the task of law requires, finally, a re- 
minder of the remarks made at the beginning of this section. The content of 
every legal concept reflects not only all of the regimes of becoming, but also 
all of the dimensions of being. Each such concept has its primary source and 
locus in some one of these dimensions: it has been developed and employed 
chiefly as a means of dealing with the problem of cultivation, or responsibility, 
or authority, or continuity. But since these problems overlap, so do the meaning 
and the reach of these concepts. Whatever their basic reference and objective, 
they embody a concern for all aspects of the human situation. So we should 
not be impatient of the ambiguities, the vacillations, and the subtle distinc- 
tions that are so characteristic of any mature legal system. These are not at 
all the loose ends or the incommensurables that they may appear to be. They 
are rather law’s answer to the complications and tensions that it encounters 
as it goes about its tasks. Legal concepts do not embody eternal truths or 
absolute values or categorical solutions; so they should never be thought of 
as static and complete. These concepts are summations of the past achieve- 
ments of purposiveness, and indications of its present intentions; so they 
should always be thought of as subject to future correction. 

It is, however, quite understandable that law should be continually 
tempted to escape this complex and volatile task by reducing it to simpler 
and more static terms. The most obvious temptation that law faces is that 
of disposing of its problems once and for all by a return to the regime of 
necessity. Since possibilities are always uncertain in their outcome and un- 
settling to the established order, their future occurrence would be eliminated 
by a program projected far into the future and rigorously adhered to. The 
human scene would be minutely regulated and ruthlessly administered, and 
law would henceforth be only a passive agent of the status quo. When the 
fallacies of this procedure are realized, law is then tempted to shirk its 
problems by installing a regime of pure possibility: law would renounce the 
task of defining and directing the uses that men are to make of possibility, 
and would act only as an impartial arbiter of the conflicts that inevitably 
arise out of the private uses that men determine for themselves. Law here 
conceives itself in purely procedural and operational terms, and absolves 


34. The course of this development in French law is brilliantly traced by R. SAvATIER, 
LEs METAMORPHOSES ECONOMIQUES ET SOCIALES DU DROIT CIVIL D’AUJOURD’HUI, esp. in 
ch. 3 (1948). 
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itself of responsibility for the content that gains expression and actualization 
through its forms. 

These conceptions of law have had both theoretical and practical ascend- 
ancy at various times in the past, and they still exert an influence. But the 
inadequacy of these ways of dealing with the issues that law faces is now 
widely recognized, and they are rejected in principle; though I think it can 
be shown that legal action still falls into these errors in concrete cases, where 
the theoretical path that it is following is disguised, even from itself, by the 
maze of facts through which it is treading its way. Instances of this have been 
suggested in the preceding discussions of various legal concepts. 

To adopt the first of the views above would be to maintain that the 
purposes of law are already so clear and certain that they require no further 
refinement and permit of no deletions or additions. To adopt the second would 
be to maintain that these purposes are so personal and arbitrary that they 
can be neither anticipated nor disciplined. Both of these views depend upon 
the supposition that it is the function of law to serve purposes that somehow 
come to it from elsewhere already complete. And this supposition is altogether 
mistaken. For law does not inherit its purposes ready-made: it has to fashion 
them. The human purposiveness of which law is an agent is very far from 
being a completely coherent and lucid force: it is often inchoate and in- 
articulate. Law is one of the major institutions—though by no means the only 
one, and I shall turn to this point in a moment—that give shape and direction 
to this force. So law cannot sit idly by and await the outcome of the interplay 
of necessity, possibility, and purposiveness as these weave their way through 
the dimensions of the Many, the One, Process, and Pattern. Since law helps 
to preside over these regimes, it must take an active role in determining both 
the contents and the conditions of the major goals toward which they are 
striving—cultivation, responsibility, authority, and continuity. 


Just as the problem with which law deals is a synthesis of elements, so 
is law itself an element of an integrated social context. For law is a participant 
in a larger undertaking, and is only one instrument among others through 
which man seeks to master the conditions that are set by possibility and pur- 
posiveness. What these processes inaugurate in the first instance is that com- 
plex phenomenon that we call human culture. Put broadly, culture is con- 
stituted by man’s whole conscious and directed effort to develop his own 
powers and the resources that the world offers, to overcome the difficulties 
that these set, and so to carry the human enterprise to its proper consumma- 
tion. This effort proliferates into a great many institutions: family, morality, 
religion, education, technology, economic and industrial organization, positive 
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law, and others. Each such institution tends to be primarily concerned with 
some particular area of human affairs and values, to have a definite sphere 
of special competence, and to develop techniques that are peculiarly its own. 
But these institutions overlap and intermingle, they borrow from and depend 
upon one another, and they are usually at least roughly coherent and com- 
plementary in the functions they exercise. Finally, every such institution 
exhibits a strong inclination to extend its reach and its influence wherever 
possible. 

These facts are important to an understanding of the spirit in which law 
should conceive itself and its tasks. If law is to cooperate effectively in the 
conduct of the human enterprise, it must always approach its decisions with 
three distinct but closely related questions in mind: 


1. The question of the conditions of man’s being and well-being. This 
goes to the character of the human situation, the potentialities and 
the limitations that are inherent in human nature, the demands and 
the opportunities that are set by the environment. This raises the 
question of what man can and should do, as distinct from what simply 
cannot or should not be done. It is, in brief, the issue of the meaning 
of the human vocation. 

2. The question of what can and should be done by institutions—by 
organized guidance and assistance—as distinct from what can only 
be done by the individual for himself. 

3. The question of what can and should be done by positive law, as 
distinct from what can be better done in other ways by other in- 
stitutions. 


It is essential to the successful functioning of law that these questions be 
separated, and that each of them be carefully investigated. The fact that 
certain things and situations are desired does not establish that they are pos- 
sible, much less that they embody sound and legitimate purposes. The con- 
viction that men should enjoy certain goods and attain certain ends does 
not mean that society, through its institutions, either owes these to or can 
bestow them upon its members. And the knowledge that organized efforts 
are required to achieve certain values does not entail that this effort devolves 
upon or is within the reach of law. In brief, to hold that law is an instrument 
for the achievement of human values is not to urge that law must acknowledge 
as values all of the claims asserted by men, or that law can promote all of 
the values that it acknowledges, or that these values can be promoted only 
by law. Yet these conclusions are frequently drawn, to the detriment of all 
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concerned. It is only from the triple inquiry outlined above, however onerous 
it may be, that the proper tasks of law can be distilled. For, as I have argued 
throughout, law is only a supplemental principle of order. 


The final point that must be insisted upon, especially in view of the 
general tone of this paper, is the quite simple but often neglected one that 
the problems with which law deals are incapable of any final and absolute 
solution. This hard truth is rooted not only in the incompleteness of human 
knowledge, but also, and far more deeply, in the fact that change is an 
ultimate characteristic of reality. Since we can never foresee in detail the 
situations and issues with which we will be faced, we cannot define beforehand 
the ends to be sought, the norms to be applied, the courses to be followed, 
or the techniques to be employed. To attempt to do so with a set of established 
principles and concepts, however adequate it may have been to the local 
past, is to answer questions before they are asked. One might think that the 
contemporary skeptical and relativistic temper would have rid men’s minds 
of this error. But such has not been the case. Indeed, it almost seems that 
the more insistent becomes our theoretical credo that there are no right 
answers, the more frantic become our efforts to achieve final solutions. Such 
an approach frustrates the ends it intends to serve. Since new possibilities 
are continually occurring, purposiveness must continue to be originative and 
adaptive. The only effective answer to uncertainty is creativity. 

This means, to be quite explicit and to reiterate a disclaimer entered at 
the beginning of this inquiry, that it is futile to search for any system or code 
of law that can be finished and enduring, in the sense of providing a logical 
schema from which we can derive the correct solutions to whatever problems 
the future may bring. There undoubtedly are certain principles of both 
substantive and procedural law that reflect such basic human facts and values 
that their validity seems assured, unless man’s generic nature and situation 
undergo a really radical change: such, for example, are the rules of equality 
before the law, that no man should be judge in his own cause, that the law 
should be certain and general, and the injunction, honeste vivere, alterum non 
laedere, suum cuique tribuere. In no manner do I mean to belittle these 
truths and other similar ones. To the contrary, I think we make a serious 
mistake if we dismiss them as banalities that are too vague and simplistic 
to be effective. For to say that a truth is self-evident is not to say that it is 
unimportant or even obvious. “Self-evidence” means that a proposition is 
evident in and for itself once its content has been grasped, felt, and realized: 
it does not at all mean that it is evident to untutored common sense, either as 
a theoretical truth or a practical rule. The slightest reflection will make us 
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aware to what extent not only law, but life itself, depends on the widespread 
acceptance and practice of such maxims. It will also make us aware that 
they require a continuing effort of persuasion and protection. 

But it must be insisted that even the full catalogue of such maxims does 
not constitute a set of principles the sheer logical application of which will 
settle all legal issues that may arise. Even if the task of legal theory were 
perfectly accomplished, and the broad permanent contours of the matrix of 
law were accurately depicted, law would still not become a merely logical 
discipline. For the elements that compose this matrix change, as do all things. 
And the individual occasions that occur within it, and confront law, vary in 
infinite and unforeseeable ways. So we cannot, by even the finest and most 
persistent exercise of intelligence, furnish law with a set of rules that will 
validate its decisions and guarantee its outcomes. The best that we can hope 
to do is equip law with an explicit and coherent, but also abstract and 
generalized, analysis of the structured field in which it operates. This would 
enable those engaged in the law to reach a better understanding of the actual 
issues they deal with, to anticipate more adequately the consequences of the 
various paths open before them, and to measure more delicately the values 
they must somehow balance. But it would not, even then, generate mechan- 
ically any “logical”? or “best” solutions. 

To this extent legal science will ineluctably remain relativistic and inexact. 
For the operations of law have to do with actual things that are concrete and 
particular, and so must escape the grasp—though not the reach—of principles 
that are necessarily abstract and general. This fact has two important impli- 
cations for law, which I shall here discuss but briefly. 

This means, in the first place, that any particular legal system must be 
appropriate to the character of the Many, the One, the Processes, and the 
Pattern that constitute its actual environment, or setting. It is impossible to 
evolve a system of law that can operate effectively and justly irrespective of 
the nature of these elements. Law depends upon—and so must be fitted to— 
the men with which it deals, the state of which it is at once the agent and the 
overseer, the pursuits and activities and interests that it is to regulate, and 
the relationships that men have already established with their surroundings 
and among themselves. As these vary—and they do so to a radical extent— 
law too must vary. It is feckless to construct a legal system in abstracto, to 
promulgate one de novo, or to import one in toto, and then expect it to create 
the kinds of elements that it requires. For law cannot create a Many, a One, 
Processes, and a Pattern to its own specifications. It inherits these. And though 
it certainly can, and does, change and mold them, there are limits to its 
powers in this direction. So a particular system of law can take root and 
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function successfully only when the cultural milieu is apt to receive it. The 
historical school is clearly thus far right. Law cannot be exported, in the way 
technology can, because it requires a far more subtle adjustment to the condi- 
tions in which it is to operate, and a far more intimate participation on the 
part of the people who are to operate it and live under it. 

Law is ineradicably relativistic, in the second place, in the sense that any 
particular legal system depends upon choices that are ultimate and hence 
logically unjustifiable. The analyses of this paper should have made abundantly 
clear the complexity of the matrix from which law issues and within which 
it acts as “a principle of order.” Law must reconcile the always different and 
often conflicting claims of the Many, the One, Process, and Pattern. It must 
also balance the values that are inherent in the regimes of Necessity, Possi- 
bility, and Purposiveness. Even in abstract and general terms, there are 
various alternative solutions to this manifold of problems: that is, men come 
to different theoretical conclusions regarding the relative urgency of the 
tasks, and the relative importance of the goals, that law serves. And I see 
no way to pass an assured a priori judgment upon the merits of these. One 
can but await their outcomes: and then these frustrate exact measurement. 
When we allow for the additional factor of the varying natural, human, and 
social circumstances in which law acts, dogmatism becomes yet more absurd. 
Given the complex of values that law is expected to promote, compromises 
and sacrifices among these are inevitably going to be required. Law has to 
restrict and handicap its efforts in some of these directions in order to 
strengthen them in others. Any particular legal system, looked at in this light, 
represents a set of such ultimate choices. And again I see no way in which 
one of these can be categorically declared better than all others. That is, I 
see no way in which the most acute analysis, issuing in the most adequate 
illumination of these matters, can afford a solution in principle to these value 
questions. Different legal systems embody different value decisions. Such 
decisions should certainly be made in the light of principles. But they cannot 
be made by principles. They must be made by men. 

The preceding remarks might be interpreted to mean that any particular 
legal system simply is what it is, and that there is no way in which it can be 
criticized by reference to what it ought to be. That is, I might be thought to 
be espousing the sort of extreme relativism that is attributed—usually mis- 
takenly, I think—to the legal positivists. This is not at all what I intend. 1 
have just insisted upon one sort of “ought” that is applicable to legal systems: 
they ought to be relevant to and effective in the actual conditions they con- 
front. This can be stated in the form of a principle: If the discrepancies 
between a body of law and its concrete and local circumstances become too 
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great, then this body of law is extrinsically inappropriate and inadaptive. This 
might be called the pragmatic or operational “ought,” and it should be 
acceptable to even the most confirmed legal realists. 

But the whole of my analysis has argued for, and tried to exhibit, another 
sort of “ought” that is also applicable to legal systems: they ought to be 
responsive to the tasks and faithful to the goals that the ideal of human 
development imposes upon them. This can again be stated in the form of a 
principle: If the discrepancies between a body of law and the abstract and 
enduring matrix that I have been analyzing become too great, then this body 
of law is intrinsically distorted and incomplete. This might be called the 
theoretical or formal “ought”; and I see no reason, other than the illicit ones 
of the excesses of the past and the prejudices of the present, why it should 
not be equally acceptable. For it merely asserts, to put the matter very 
generally, that law has a source and a destination that lie beyond itself, and 
that it can be evaluated in terms of these. That is, this principle asserts that 
the tasks and goals of law are set by the conditions of man’s being and 
well-being; if any body of law too much violates these conditions, or is 
inadequate to serve them, then it is to that extent faulty. I think it would 
be all but universally agreed that both theoretical and practical considerations 
require that law be subject to such independent conditions and criteria; 
otherwise we fall into the most vicious errors of the imperative theory, and 
find ourselves driven to the position that might makes right. My analysis has 
only sought to exhibit these conditions precisely and systematically, and so to 
afford a more exact criterion of actual legal systems. It does not pretend to 
yield any absolute or eternal code. But neither does it mean to issue in a 
relativism of the here and now. Rather, it hopes to have elucidated a set of 
principles that can guide and correct, though it can never guarantee, our 


legal actions. 
Vv 


It might be objected that the analysis and argument of this paper issue in 
an interpretation of law that is extraordinarily intricate and fluid. And it 
might be complained that it is difficult for law to embrace all of the tasks 
and goals here assigned to it. Both charges must obviously be admitted. The 
only answer to them is to insist that this is, as a sheer matter of fact, the matrix 
within which positive law must and does operate. And to substantiate this 
claim, I think it can easily and convincingly be shown that law does, as a 
further matter of fact, undertake each and all of these tasks as it goes about 
its daily work; though all too often, alas, it deals with them separately and 
intermittently, and as though unaware of their interconnectedness. This 
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complex involvement of the law has been concretely illustrated, though rather 
cursorily, in some of the preceding discussions. Since, then, this is the context 
and the challenge of law, it is well that law be aware of it, so that it can act 
with a clear and coherent consciousness of its total role. 

I would like, in conclusion, to put this matter in another way. It has 
long been a commonplace that law is a tissue of paradoxes. No one has been 
more alert to this characteristic of law, or has given it a more central place 
in his legal thought, than Mr. Justice Cardozo. In the last of his major works, 
he has this to say on the subject: 


The reconciliation of the irreconcilable, the merger of antitheses, the 
synthesis of opposites, these are the great problems of the law. “Nomos,” 
one might fairly say, is the child of antinomies, and is born of them in 
travail. We fancy ourselves to be dealing with some ultra-modern con- 
troversy, the product of the clash of interests in an industrial society. The 
problem is laid bare, and at its core are the ancient mysteries crying out 
for understanding — rest and motion, the one and the many, the self 
and the not-self, freedom and necessity, reality and appearance, the 
absolute and the relative. We have the claims of stability to be harmonized 
with those of progress. We are to reconcile liberty with equality, and 
both of them with order. The property rights of the individual we are 
to respect, yet we are not to press them to the point at which they threaten 
the welfare or the security of the many. We must preserve to justice its 
universal quality, and yet leave to it the capacity to be individual and 
particular. . . . Deep beneath the surface of the legal system, hidden in 
the structure of the constituent atoms, are these attractions and repulsions, 
uniting and dissevering in one unending paradox.®® 


We may deplore this situation, but it is futile to deny it and irresponsible 
to evade it. It is surely better to seek for a comprehensive grasp of the tensions 
with which law must treat, the paradoxes it must resolve, than to deal with 
them in isolation. The latter procedure usually raises at least two problems 
for every one it settles. The former should enable us to anticipate and measure 
the outcomes we are preparing, and so to act with a larger and a longer view. 

The whole intention of the preceding analyses has been to give a systematic 
exposition of these “ancient mysteries” of the law to which Justice Cardozo 
paid such eloquent testimony. I would maintain that the results of this inquiry 
do no more than exhibit what is actually involved in the deceptively simple 
dictum, “law is a principle of order.” When we analyze this apparent truism, 
this is what we find. I do not think that I have invented complications. I have, 
I hope, merely exposed those that are usually covered by a too facile ac- 
ceptance of a familiar formula. 


35. Benjamin N. Carpozo, THe Parapoxes oF Lecat Science 4, 5, 7 (1928). 











SOME ANTHROPOLOGICAL CONSIDERA- 
TIONS CONCERNING NATURAL LAW 


Margaret Mead 





AMONG THE VARIETY of contributions which anthropology, as the compara- 
tive study of cultures with particular emphasis upon the study of living so- 
cieties without a written tradition, may make to the study of natural law, 
I propose to deal here with three: (1) what anthropology can say about 
the universality, as evidenced by all known cultures, of the recognitions pecu- 
liar to natural law; (2) what case studies of primitive or exotic societies, 
which have come newly in contact with our elaborated system of Western 
law, can contribute; and (3) what the attempt to distill the essence of some- 
thing as culturally embedded as our own legal system can contribute to 
the process of diffusion of historical systems of law. 


In asking what conceptions of human rights are universal to all known 
cultures, it is, of course, necessary to recognize that we can only ask this 
question about that assemblage of societies that have been observed and re- 
corded. Inevitably, our universe excludes all cultures that have vanished with- 
out leaving any record, and the steadily shrinking number of existing cul- 
tures that exist in the present but have not yet been studied. The culturally 
regulated relationship among persons within a given environment is char- 
acterized both by certain persistent regularities, due to the species-specific 
characteristics of human beings, and a wide variety of forms having historical 
uniqueness. It is only those areas of human life which are most closely based 
in our common biological heritage in which we may not expect still to find, 
among existing cultures, instances which alter existing generalizations.1 


1. As an example of the borderline between present possibilities of extrapolation from 
known instances, we may take the question of kinship forms, all of which involve descent 
of offspring from parents of two sexes. In 1931 it was possible to catalogue the known 
forms of emphasis upon descent from father to son, from mother to daughter, from 
father to children of both sexes, from mother to children of both sexes, and to construct 
the possible but not yet recorded type of a society in which descent was patterned as father 
to daughter to daughter’s son, to daughter’s son’s daughter, a form which had not been 
recorded and which, while possible, seemed inherently unstable. Several variations on 
this form have since been found, all unstable as predicted. Where such constant features 
as sex and descent are absent, the possibility that human invention has transcended our 


present powers of extrapolation is very high. 
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Nevertheless, the systematic observations of constancies among all known 
cultures make it highly probable that the kinds of cultural behavior found 
in all of them have been an integral part of their survival system up to the 
present time. Among such constancies we may note the distinction between 
the sacredness of human life within and without the group, or the existence 
of a category of murder — a type of killing that is different from all other 
killings, falling in specified ways within the circle of protected persons.? The 
distinctions vary from one group to another; a newborn infant may be 
excluded, or an adulterer caught in flagrante delicto; expected revenge may 
even take the form of a man’s obligation to kill the foster father, who once 
killed his father, married his mother, and reared him from childhood. But 
the categories of justified versus unjustified killing remain for all known so- 
cieties. As human beings, to survive, must live in aggregations of more than 
one biological family, this distinction can be regarded as a vital one for the 
development of a viable society. The extension of the category of those whose 
killing constitutes murder, in contradistinction to legitimate vengeance, or 
conventional head hunting or warfare, has been a conspicuous marker of 
the evolution of civilizations in spite of its carrying with it the inescapable 
corollary of increasing the number of those who become at one stroke — as 
with a declaration of war — legitimate victims. 

With the same universality we find incest rules governing the three 
primary incest relationships — mother-son, father-daughter, and brother-sister 
— occurring in all known societies. Although in special cases they may be 
occasionally waived, as in royal marriages between brother and sister, or in 
cases of small in-marrying groups in which there are no possible mates, such 
exceptions are treated as exceptions, marking royalty off from commoners 
or signaling a desperate population emergency. The circumstance that the 
taboo is frequently broken — especially in the father-daughter form — under 
conditions of cultural breakdown, only serves to demonstrate that its main- 
tenance is socio-cultural rather than instinctive. Clinical and anthropological 
evidence suggests that the attraction and repulsion of members of a biological 
family are such that social regulation has been necessary. The function of 
the incest taboo may be seen as preventing competition among members of 
the same sex within the family group during the long period when human 
young are not mature enough to fend for themselves, and as providing forms 
in which the search for mates outside the immediate family strengthens ties 
within families.% 


2. EpwarD WESTERMARCK, THE ORIGIN AND DEVELOPMENT OF THE Mora. IDEAS. 
2 vols. (London: Macmillan, Vol. I, 1906; Vol. II, 1908). 
3. Rosert H. Lowi, Primitive Society (New York: Boni & Liveright, 1920) ; Gzorce 
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It is in those instances where incest rules have been elaborated to in- 
clude large numbers of persons, all members of one clan, all members of 
one village or district, etc., that the compensatory need for religio-legal 
devices for breaking a rule that has become too onerous is found, and the 
complementary right to find a mate is brought into relief. Again those in- 
stances in which marriage is denied require strong cultural elaborations or 
religious and ethical sanctions, in which individuals become completely 
dedicated to a religious life. 

Finally, in spite of the widespread notions of primitive communism, there 
is no known culture without some institution of private property. The forms 
in which this is expressed may appear bizarre — the right to a name, or the 
right to certain forms of privacy such as the right to sleep without being 
awakened, or to eat without being spoken to — but the association of social 
identity with rights against the invasion of others is universal.* Practices 
such as the destruction or interment of an individual’s personal possessions, 
weapons, tools, dress and adornment, etc., combined with ownership of 
camping sites and hunting territories by larger corporate groups, have mis- 
led some observers into thinking that no property was held by individuals. 
Experience with attempts to impose modern ideas of state capitalism or 
collective ideologies upon ‘“‘communistic” primitive people very rapidly ex- 
poses the error of this assumption. 

Effective use of case studies from primitive cultures requires a recogni- 
tion that no matter how primitive the people under discussion are, rules con- 
cerning the sacredness of life (under some circumstances), rules concern- 
ing the prohibition of incest in the primary familial relationships in most cir- 
cumstances, and rules governing an individual’s rights over some differentiated 
physical or cultural items will be found. That such recognitions have been 
universal in the past does not, however, argue conclusively for their neces- 
sary continuance in the future. But they appear to have provided a minimal 
culturally transmitted ethical code without which human societies were not 
viable. The English geneticist C. H. Waddington has argued persuasively,® 
on purely naturalistic grounds, that the capacity to accept a division of be- 





PETER Murpvock, Soca, Structure (New York: Macmillan, 1949); Reo F. Fortune, 
Incest, in 7 Tue ENcycLopagDIA OF THE SoctAL Sciences 620 (1932); Maurice J. Barry, 
Jr. & Adelaide M. Johnson, The Incest Barrier, 27 THe PsycHOANALYTIC QUARTERLY 
485 (1958); MarcaretT Meap, MALE AND FEMALE (New York: Morrow, 1949; London: 
158) Gollancz, 1950; New York: The New American Library — a Mentor Book — 
4. Lawrence K. Frank, The Concept of Inviolability in Culture, in SocteTy AS THE 
Patient 143-150 (New Brunswick: Rutgers U. Press, 1948). 

5. C. H. Wappincton, THe Eruicat AnrmmAL (London: George Allen & Unwin, 1960). 
See also THomas H. & Jutian Huxtey, Evo.ution anp Eruics, 1893-1943 (London: 
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havior into that which is right and that which is wrong, is a distinctively 
human species-specific type of behavior which has played an essential part 
in the evolution of culture. 

“Natural law” might thus be defined as those rules of behavior which 
had developed from a species-specific capacity to ethicalize as a feature of 
those examples of such ethicalizing that appear in all known societies.® 


II 


Case studies from primitive cultures cannot be made until there is some 
degree of contact with the social system from which the observers come. Such 
contact may involve a confrontation with new and more efficient weapons, 
such as a rifle, or the internal discipline of an exploration party, or even, in 
some cases, the type of questions which an investigator asks, as for example, 
“What happens if a man picks fruit from another man’s fruit tree?” This 
may be a question that has never arisen before; fruit trees may never have 
been owned. The single question, whether asked by a member of a neighbor- 
ing tribe, by a sailor put ashore from a whaling vessel, by a government 
official attempting to extend the boundaries of control, or by an anthropolo- 
gist, however well disciplined in avoiding ethnocentricity, creates the pos- 
sibility that a new legal idea may come into consciousness, and so into the 
potential range of regulation of behavior possible for that primitive group 
at that moment. In fact, most of the classical studies of primitive law have 
been conducted under the vivid stimulation of contrast between the de- 
mands of the expanding system of British, or American, or Dutch law, and 
the customary law which may be found among the particular native group 
in question. Reconstructions of the state of precontact systems are always 
to this extent somewhat contaminated.” 


6. To argue this position fully it is necessary to circumscribe the definition of a viable 
human society by including survival over a generation span, which excludes both the 
nonviable Nazi experiment in mass murder, which lacked ethical sanctions, and such 
bizarre experiments as religious cults like the Oneida Community or experimental cult 
communities in which all sex relations are forbidden. See ALLAN EsTLAKE, THE ONEIDA 
Community: A REcorD oF AN ATTEMPT TO CARRY OUT THE PRINCIPLES OF CHRISTIAN 
UNSELFISHNESS AND SCIENTIFIC Race ImpROVEMENT (London: G. Redway, 1900); 
Rosert A. Parker, A YANKEE SAINT: JOHN HumpuHrey Noyes AND THE ONEIDA Com- 
MuNITY (New York: Putnam, 1935); Epwarp D. ANpREws, THE PEOPLE CALLED 
Suaxers: A SEARCH FOR THE PerFect Society (New York: Oxford U. Press, 1953); 
Mrs. MARGUERITE (FELLOWS) MELCHER, THE SHAKER ADVENTURE (Princeton: Prince- 
ton U. Press, 1941 & London: H. Milford, Oxford U. Press, 1941). See also Ray (Mrs. 
RacHEL) StracHey, Group MovEMENTS OF THE PasT AND EXPERIMENTS IN GUIDANCE 
—s Faber and Faber, 1934). 

7. R. F. Barton, Ifuago Law, in 15 UNiversiITy OF CALIFORNIA PUBLICATIONS IN AMERI- 
CAN ARCHEOLOGY AND Etuno.ocy, No. 1 (1922); Kart N. LLeEwettyn & E. ADAM- 
son HogeseL, THE CHEYENNE Way, CoNnFLicT AND CAsE LAW IN PRIMITIVE JURISPRU- 
DENCE (Norman: U. of Oklahoma Press, 1941); E. ApaAmMson Hogse.t, Tue Law oF 
Primitive Man (Cambridge: Harvard U. Press, 1954); Max GLucxman, Essays ON 
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In addition to attempts to reconstruct the system of rules and sanc- 
tions which existed prior to contact with a more developed legal system, of 
which Malinowski’s Crime and Custom in Savage Society® is a classic ex- 
ample, it is possible to use the situation of culture contact itself to illuminate 
the primitive system by a study of the attempts made by members of both 
societies to interpret each set of rules and premises in terms of each other. 

Such an example of culture contact may be found in New Guinea, es- 
pecially since World War I and the conquest and assumption of responsibility 
by Australia, first asa Mandated Territory under the League of Nations and 
later, after World War II, as a Trust Territory under the United Nations.1° 
Earlier culture contact had been with Imperial Germany, in which the 
German colonial governors had introduced a rule of superior force which 
confronted the natives with no more serious intellectual dilemma than that 
which had confronted a weaker primitive group vis-a-vis a stronger primi- 
tive group. The type reminiscence of the “time belong German” is that of 
a native head hunting expedition meeting a German punitive expedition 
and each cheering the other on their violent and destructive way. 

With the establishment of the Mandate, however, two new elements 
were introduced: British law, as it was interpreted by Australians, and 
standards of behavior set by an international body concerning the responsi- 
bility of the Mandate power for the well-being of the native peoples. The 
native peoples of New Guinea and the Bismarck Archipelago had a char- 
acteristic lack of political structure or sanctions capable of maintaining groups 
of more than a few hundred persons within a steadily cooperating unit. They 
lacked any idea of hierarchy or superordinate power, even of the sort in 
which a council of old men presided over the small communities. Both in- 
tragroup and intergroup relationships were maintained by the exercise of 
symmetrical sanctions — I won’t help you if you don’t help me; I won’t 
exchange with you if you fail to exchange with me; I won’t trade with you 
if you fail to trade with me; if you attack us, we will attack you, etc. — in 
which individual “big men,” or two moieties within a tribe, or villages of 
two different linguistic groups maintained a wavering uneasy peace punc- 





Lozt Lanp AnD Royat Property (Livingstone: Rhodes-Livingstone Institute, 1943) ; 
Max GuiuckMaNn, Custom AND Conrtict 1n Arrica (Glencoe, Illinois: The Free Press, 
1955); Max GiuckMaN, THE JupiciaL Process AMONG THE BarRoTsE oF NORTHERN 
Ruopesia (Manchester: Manchester U. Press, 1955 — published on behalf of Rhodes- 
Livingstone Institute, Northern Rhodesia). 

. Bronistaw MALINowskI, CrIME AND Custom IN SavaceE Society (London: Kegan 
Paul, Trench, Trubner & Co., 1926). 

9. The Tiv of Nigeria, in CutturaL PATTERNS AND TECHNOLOGICAL CHANGE, Mar- 
garet Mead, ed. (Paris: Unesco, 1953 & New York: New American Library — a Mentor 
Book — 1955, pp. 96-126). 

10. S. W. Reep, THe Maxinc or Mopern New Guinea (Philadelphia: American 


Philosophical Society, 1943). 
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tuated by sorcery within the smallest group, violence between individuals 
who were members of different segments of the same group of a village, 
and shifting alliances and surprise attacks between groups. In a few instances, 
as among the Manus of the Admiralty Islands, supernatural sanctions for 
ethical behavior had developed; yet even here the guardian ghosts of each 
household chastised their own members for wrongdoing — sending illness 
and misfortune — but acted as symmetrical threatening and nonmoral 
sanctions against the members of other households, who had defaulted on 
contracts, or otherwise had angered the members of their ward house- 
holds. 

There were, it is true, bodies of recognized custom, the breach of which 
justified anger and violence, but there was a striking lack of methods of 
enforcement of controls on individuals who breached the system, by display- 
ing inappropriate anger. Counter anger, counter threats, counter sorcery, 
or counterattack with spear or club might still be the recourse. When such 
conflicts broke out within a village, the weaker or defeated individual or 
group simply moved away, further fragmenting the society. It was an area 
comprising hundreds of linguistic groups, some of them numbering only a 
few hundred speakers, scattered on small and large islands, differing con- 
spicuously from each other in the details of their way of life, and markedly 
deficient in any of the social forms which could make possible the organiza- 
tion of stable social units with power to enforce social sanctions against the 
violent and the intractable. Boundaries between linguistic groups were vague 
and permeable by runaway women or by men seeking temporary sanctuary 
from attack, and even relationships between hereditary trade friends re- 
sembled a very temporary truce. 

Into this situation moved a sparse Australian governing group, first as 
part of a military occupation displacing the Germans, and later as a set of 
civil servants under the Mandate power. As labor recruiters, prospectors, 
and missionaries pushed out from the points of settlement, the government 
officials attempted to bring the penetrated areas “under control.” In an area 
under control, fighting between groups, once classified as “warfare,” and 
killings between groups, once customary head hunting, were now classified 
as “homicide” or “murder” and interdicted. Natives who failed to observe 
the prohibitions were treated as offenders against civil or criminal law — 
the law of the state of Queensland except as specifically altered by particu- 
lar New Guinea statutes — and were to be tried with all due process of 
law. During the period between World War I and World War II the ju- 
diciary, supervising a set of young patrol officers who acted as junior magis- 
trates, struggled to impose a rule of law where there had been only a rule 
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of threat and retaliation of privately invoked sanctions. Particularly due to 
the inspired efforts of Judge Phillips, later Sir Beaumont Phillips, a policy 
was set up which attempted to treat native and white man alike, as equal 
under the law. The Judge, in full wig, sat beneath a corrugated iron roof 
in some isolated outpost struggling to unravel the details of some native feud 
or impose sentence upon a group of men, who, in a district not yet under 
control, had killed a white recruiter. Counsel was appointed on behalf of the 
row of uncomprehending, scantily clothed “murderers,” and counsel in turn 
argued that as the area was not yet under control and the natives had been 
acting according to native custom, the king’s writ did not run. But Judge 
Phillips argued that if a native could not be tried for killing a white man, 
neither could a white man be tried for killing a native — if he also were in 
territory that was not yet “under control.” And so groups of “murderers” 
who had killed: either other natives or an occasional white man were hailed 
into court, together with a large assortment of witnesses; and after they 
were found guilty, Judge Phillips would write a long, careful opinion rec- 
ommending clemency; then the convicted men would spend a few months 
in gaol, learning the lingua franca of the Territory and the rudiments of 
European ways. This policy, which preserved the full intent of the law and 
permitted no watering down preliminary to the sentence, contrasted sharp- 
ly with scenes that could be witnessed in the court in American Samoa in 
1925-26, where I once heard a woman forgiven for bigamy. 

From these courtroom scenes, the New Guinea natives took back im- 
pressions that weré strengthened by the smaller courts held by patrol officers 
when they visited the villages — patrol officers who had also received most 
of their experience in law from the courts conducted by Judge Phillips and 
his associates. 

Throughout the Territory, enthusiasm for the rule of law spread; govern- 
ment-appointed native officials, who had been given a hat as a sign of their 
official positions as appointed headman or interpreter, began holding courts 
themselves in an attempt to settle as many disputes as possible without re- 
course to the administration. The pattern of holding courts spread far into 
the interior, even beyond the lines of control.14 

During and after World War II, there was considerable discussion of 
the feasibility of training native magistrates and of the hazards of exposing 
the interpretation of the law to the vicissitudes of local kin ties and veniality. 


11. Dr. Ronald Berndt has made an extensive study of court cases of this type. It is 
lodged as a dissertation at the London School of Economics, University of London. A 
book by Dr. Berndt, based on his Ph.D. dissertation and entitled OrpER AND D1sorDER 
1n New Guinea is in press at the University of Chicago Press and in London with George 
Allen and Unwin, due for publication in 1961. 
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The administration had always been alert to the dangers of abuse of power 
by government-appointed officials and were prepared to discipline very heavi- 
ly any local official who exceeded his authority. Events in Manus which I 
am about to describe must be understood against this background.1? 

In 1946 a local leader of exceptional ability inaugurated a sweeping 
social revolution among the Manus speaking peoples of the South Coast 
and several adjacent linguistic groups. Old custom was swept away and a 
new social order was introduced, which was articulatedly patterned on an 
idealized model which drew upon British law as experienced during the 
Mandate, Christianity as experienced through Catholic Missions, and Ameri- 
can styles of interpersonal relations as experienced during the occupation of 
Manus during World War II.1% This revolution was intensified in its sweep 
by a nativistic cult episode, which, before its extremes of enthusiasm were 
brought under control, had resulted in a break with the Mission, clashes 
with the Administration, and sharply drawn lines between those who came 
inside the new Movement and those who remained outside. Inside, a whole 
set of institutions was set up to replicate the model — government, courts, 
hospital, school, bank, customs, passports, etc. The local “courts,” admin- 
istered by native leaders who were both government appointees and elected 
officials of the new Movement, came in sharp conflict with local Administra- 
tion, already deeply unfriendly to the Movement. The Movement, how- 
ever, received support from top Administration which, under a Labor Gov- 
ernment in Australia, had established a policy of encouraging local leader- 
ship and setting up local councils. 

Our own study of the operation of the native “courts” was conducted 
in a part of the Movement area — the South Coast Manus villages — in 
which legal elections had been held but where a legal, Administration-ap- 
proved Council had not yet been inaugurated, so that the “courts” which 
were operating not only had no sanction as yet but were so disapproved 
by Administration that any native who disliked a ruling could inform 
against their very existence. They functioned, therefore, with only moral 
sanctions which lay in the villagers’ adherence to their new Movement and 
loyalty to its leader, Paliau, on the one hand, and in the general moral 
12. H. Ian Hogbin and C. H. Wedgewood, Native Welfare in the Southwest Pacific 
Islands, 17 Pactric Arratrs 133-55 (1944); K. E. Read, Effects of the Pacific War in 
the Markham Valley, New Guinea, 18 Oceania 95-116 (1947). 

13. Marcaret Meap, New Lives ror Op: CuLturAL TRANSFORMATION MANUS— 
1928-53 (New York: Morrow, 1956, and London: Victor Gollancz, 1956); Margaret 
Mead and Theodore Schwartz, The Cult as a Condensed Social Process, in Group Pro- 
cesses, Transactions of the Fifth Conference, October 12-15, 1958, B. Schaffner, ed. 
(New York: Josiah Macy, Jr., Foundation, 1960, pp. 85-187); Theodore Schwartz, The 


Paliau Movement in the Admiralty Islands, 1946-1954. A Dissertation in Anthropology, 
University of Pennsylvania, 1957 — in press, American Museum of Natural History An- 


thropological Papers. 











MARGARET MEAD 59 


support which the villagers gave to the imported idea of a “court” on the 
other. 

I have records of such “court” cases over a period of six months which 
I could compare with a study made in the village of Peri under near 
aboriginal conditions in 1928-29.14 In 1953 a “court” was presided over 
by “judges” who sat in pairs, mirroring an old dual composition of the 
village, which the Administration had institutionalized by giving the com- 
posite village two “books” containing the rolls of each division, and a double 
set of officials, headman, interpreter and medical officiant. From these “court” 
cases and discussions with informants, it is possible to derive which were 
those aspects of the law as they had experienced it which had appealed to 
the people. These were: a method of settling disputes without anger or 
violence; the substitution of orderly and impersonal forms of punishment, 
flogging,15 fines, and damages, for the old methods of supernaturally in- 
voked illness and misfortune, or burning, pillaging, and internecine strife; 
insistence upon the institutional character of justice, in which the “judge” 
claimed greater wisdom but not greater virtue or strength than those he 
judged. The emphasis upon impersonality was reiterated frequently by open- 
ing remarks in a hearing in which the “judge” would make a speech say- 
ing: “I am no better than any one of you; I also have done many wrong 
things. When I talk, it is not because I am good, but because this is the 
way of courts.” Or he would interject something like this: “If it was my 
own wife who was being tried, I would give the same judgment.” 

The respect in-which the court was held was expressed by the partici- 
pants wearing European dress, which was also worn in church, and by in- 
sistence upon quiet and orderly proceedings. Written records were kept 
and used somewhat unfairly against the illiterate women, to confront them 
if they gave evidence which did not tally verbatim with what had been 
taken down. The value of recorded contracts and decisions was one of the 
Manus’ early perceptions of the good that would come from a knowledge 
of writing. There were prolonged and serious struggles with questions of 
evidence, and valiant attempts to eliminate hearsay on the one hand, and 
intuition on the other, as the “judge” relentlessly pushed the question: 
“Did you see it with your eyes, did you hold it in your hand?” Also, evidence 
based on what witnesses claimed to have “heard” was rigorously scrutinized 





14. Marcaret Meap, Growinc Up 1n New Guinea (New York: Morrow, 1930; 
London: George Routledge and Sons, 1931; New York: New American Library — A 
Mentor Book — 1953); Reo F. Fortune, Manus Re icion (Philadelphia: The American 
Philosophical Society, 1935). 

15. Earlier sentences of flogging had been rigorously punished by Administration so 
that none were actually given while I was there. 
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— a process particularly necessary in a language where there is no gender, 
so that the third person pronoun may stand for a man, a woman, or some 
material object. One court case involved a minor theft by a highly disturbed 
child who had been reared by a woman well known for her pathological 
behavior. In this case the “judges” fined the little girl, and they themselves 
discussed the extenuating circumstances of the girl’s upbringing, and them- 
selves paid the fine for her into the village treasury — an echo of the con- 
cept of justice that had been established in the high court. 

Comparison with attempted political reform in other parts of New 
Guinea indicates that throughout the area there is a fundamental recogni- 
tion that a system of sanctions, based upon “anger” and reinforced by 
magical or physical strength only is inferior to that of “courts” based upon 
moral sanctions, reinforced by governmental backing. Paliau himself, the 
leader of the Manus movement, was perfectly clear that the order which 
he sought to introduce would collapse without the superior strength of the 
Administration back of it. He sought a legal standing for his movement, 
and help from the Administration. Similarly, in the South Coast Manus 
section, where the legality of the new system had not yet been established, 
the “judges,” although sitting illegally, invoked the availability of future 
governmental sanctions; the “fines” were placed carefully in a treasury which 
would only be tapped when the system became legalized, and the punish- 
ments were verbally invoked which in the future might be meted out, with 
government support. 

Where political reformism in New Guinea takes a more religious form 
with promises of ancestral spirits who will return with large supplies of 
“cargo” — which once comprised tinned beef, kerosene, and cloth, today 
even airplanes and bulldozers — the emphasis upon the abolition of anger 
remains as a spiritual aim. In the more secular movements, the need for 
coalitions among groups, the abolition of old feuds, and the establishment 
of some more central authority and of “courts” is emphasized, These are 
clear indications of the ability of primitive people to recognize aspects of 
more developed institutions in some of the same terms that the civilized 
bearers also value them. 

In the Trust Territory of New Guinea, it is the orderliness and peace- 
fulness and reliable powerful sanctions which are the aspects of our law 
which are appreciated. A very much more pallid case can be made for the 
sense of justice, as in the case of the kleptomaniac little girl, from a dis- 
crepancy between a correct court procedure and the actual human circum- 
stances. 

In other areas of the world, such as the Netherlands East Indies with the 
Republic of Indonesia, for example, it was possible to introduce an idea of 
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justice which recognized the validity of local law, or adat, as it is called in 
Indonesia. It was, under Netherlands rule, the duty of the magistrate to 
ascertain what the adat of any given village or district was, and to give a 
decision in terms of the adat. An unjust decision in Bali, for example, was a 
decision, rendered by a government official, that was not in accord with 
the local adat. The adat itself was absolutely impersonal, and no human ex- 
tenuating circumstances of any sort were expected to be introduced, either 
in locally and traditionally administered adat, or by Netherlands government 
officials. Deliberation and discussion centered upon whether an individual 
was guilty of a breach of adat, and upon what the exact adat was.16 

Attempts to prevent a decision, either of village elders or of a higher 
official might involve complicated intellectualistic arguments. For example, 
in a case of incest in the Balinese village of Bajoeng Gede, the guilty pair 
stood in the relationship of second cousin twice removed to one another, the 
girl being the “second cousin grandmother” of the boy, a relationship which 
is not incestuous under the adat of many other Balinese villages. The village 
council deliberated for hours because the local intellectual raised the ques- 
tion of whether a second cousin grandmother was not further removed than 
a second cousin, with whom marriage was permitted; but in the end they 
said firmly: “In this village, sex relations with a female second cousin of 
the grandparental generation is forbidden,” and carried out the sentence — 
which had also been extensively researched in the memories of the old. The 
houses of both the offenders were removed to the Land of Punishment, and 
ceremonies were prescribed in which both ate like pigs — with a pig yoke 
over their heads, eating with their mouths from a pig trough — and said 
farewell to the Gods of the village and went to live in the nether regions 
presided over by the Gods of Death. In such procedures there was no 
place for anger or scolding or even impersonal moral oratory. 

But in the Trust Territory of New Guinea, not only was the very con- 
cept of customary law lacking, but custom itself was extraordinarily variable 
and fluid. With the absence of genuine political boundaries, the small 
linguistic groups not only bartered for a great variety of local manufactures, 
and exchanged or carried off one another’s women, but also included in 
intergroup barter identifiable customs, such as forms of marriages, or forms 
of social organization. The constant import and export of items of custom 
was accompanied by a willingness to accept new customs very rapidly, 
whether these were new variations within a group or recent imports.17 The 


16. B. Ter Haare, Apat Law 1n InponesiA, trans. from the Dutch by A. Arthur 
Schiller, ed. with an introduction by E. A. Hoebel and A. Arthur Schiller (New York: 
International Secretariat. Institute of Pacific Relations, 1948). Also A. ARTHUR SCHILLER, 
Tue ForMATION oF FEDERAL INDoNEsSIA (The Hague and Bandung: Van Hoéve, 1955). 
17. Based on unpublished field notes from Balinese expedition 1936-38. Cf. Margaret 
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serious European administrator in search of local custom to use as a guide 
to an indigenous cultural sense of justice would have been hopelessly bogged 
down in arguments about which group had which custom, or in testimony 
on customary behavior which would seem in logical conflict, such as pre- 
scribed marriage with a woman of father’s mother’s clan, or brother and 
sister exchange, or marriage with father’s sister’s daughter — all of which 
may be described as “the” correct marriage within one village. Under such 
circumstances instead of following customary law, the practice has grown 
up of taking into account more generally humane considerations such as 
ignorance of the ethical tenets of European behavior. This in turn is now 
reflected in the interpretation of justice as primarily a congruent or incon- 
gruent relationship between human feeling and legal rules. 

A third instance of contact between Western law and an Oceanic people 
can be found in Eastern Samoa, where a portion of the Samoan islanders 
ceded their lands to the United States, and were governed for a very long 
time by a series of Naval Administrators who had to administer in the 
absence of any organic Act.18 The Samoans had an elaborate although 
uncodified set of social rules which would quite easily have been assimilable 
into an overriding legal system which respected local adat, as the Nether- 
lands had done. However, the system of sanctions was inextricably inter- 
woven with the protocol surrounding the hierarchically arranged titles. Pun- 
ishment for an offender who failed to conform with village rules about the 
disposal of a certain type of fish, or the entertainment of strangers, or par- 
ticipation in village work, was phrased as punishment for contumacious 
behavior towards the holder of a high title; the offender’s house and fruit 
tree might be destroyed, the whole family banished, or even sent out to sea 
in a small canoe. Such sanctions appeared to the Naval officers charged with 
interpreting them as the type of “royal’’ privileges or exercise of aristocratic 
prerogatives inconsistent with the United States Constitution. Sanctions were 
used against the Samoan chiefs who had themselves exercised traditional 
sanctions, thus undermining the force which lay behind the regulation of 
Samoan behavior, and leading to a phrasing of the situation as primarily 
a conflict of sovereignty. Samoan customary law was perceived further as 
part of a large amorphous mass of tangled protocol and prerogative called 





Mead, On the Concept of Plot in Culture, in TRANSACTIONS OF THE NEw York ACADEMY 
oF Sciences, Ser. II, Vol. 2, November 1939, No. 1, pp. 24-27; Margaret Mead, Re- 
searches in Bali, ibid., pp. 1-8; Gregory Bateson, Balt: The Value System of a Steady 
State, pp. 35-53 in SocraL Structure, Studies presented to A. R. Radcliffe-Brown, ed. 
by Meyer Fortes (Oxford: Clarendon Press, 1949). 

18. Marcaret Meap, Cominc or AGE In SAMOA (New York: Morrow, 1928; London: 
Jonathan Cape, 1929; New York: The New American Library — A Mentor Book — 
1949); Marcaret Meap, SoctAL OrGANIZATION OF MANv’a (Honolulu: P. B. Bishop 
Museum No. 76, 1930); J. A. C. Gray, AMERIKA SAMOA AND Its NAvAL ADMINISTRATION 
(Annapolis: U.S. Naval Institute, 1960). 
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the fa’a Samoa (a phrase meaning “in the Samoan fashion”) which became 
reified into an entity by repeated invocation. Relationships between Ameri- 
can standards, interpreted by officials with inadequate backing who had 
to use a large amount of discretion, and Samoans who alternated between 
submission and apparently capricious outbreaks of refusals to cooperate, 
have resulted not in a sense of amalgamated law, but in a notion that 
Samoan customary law is an irrational layer underneath American law. 

It will be seen that there are a very large number of possible develop- 
ments when Western systems of law encounter older or underdeveloped 
systems of customary behavior — as many developments in fact as there are 


contact situations.19 
III 


Meanwhile as contact between different parts of the world becomes more 
rationalized and self-conscious, new approaches to the problems of cul- 
ture contact have emerged. Instead of the earlier haphazard reliance on 
accidents of personnel and period, any segment of Western culture involved 
in the process of diffusion can be scrutinized for suitability.2° The science 
of nutrition provides a useful model for such scrutiny, as methods of assay- 
ing both the nutritional status of human beings and the nutritional con- 
tent of foodstuffs are available. In the old haphazard style of culture con- 
tact, whether nutritional information was diffused by bringing students from 
the less developed countries to the more developed, or by exporting experts 
from the scientifically specialized centers, the result was substantially the 
same. The scientific core of information about calories, types of balance 
among proteins, carbohydrates, and fats, and the need for essential vitamins 
and minerals, was diffused surrounded by a large amount of cultural baggage 
peculiar to the country where the science of nutrition had been elaborated. 
Such cultural baggage included such items as an insistence on animal milk 
as a substitute for mother’s milk, and styles of food preparation, meal ar- 
rangement, etc., which were alien to the importing countries, irrelevant to 
basic nutritional needs, incompatible with the local food resources. Today 
we know that there are two possibilities: for the importing country with 


19. The situation in Western Samoa, with its sequence of Imperial German colonial 
rule, a League of Nations Mandate to New Zealand, a United Nations Trust Territory 
under New Zealand, and probable emergence as an independent unit in 1962 is very 
different from that in American Samoa. Similarly, attitudes towards the law in Aus- 
tralian New Guinea (Papua) developed very differently from those in the Trust Terri- 
tory, where German colonial rule was followed by trusteeship, against the general back- 
ground of New Guinea cultures which themselves displayed the same type of lack of 
political organization and systematic sanctions. Netherlands New Guinea, which was 
administered in a style developed in the East Indies, presented still a third variant. 

20. Margaret Mead, Cultural Factors in Community Education Programs, ComMMUNITY 
Epucation, The 58th Yearbook of the National Society for the Study of Education, Part 
I, pp. 66-96 (ed. by Nelson B. Henry, 1959). 
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an old literate tradition, i.e., Java, Burma, Thailand, Lebanon, students can 
be trained in the science of nutrition in such a way that they can take the 
basic scientific knowledge back to their own countries, and embody the 
principles they have learned in the dietary practices of their own culture; 
or where the underdeveloped country lacks a literate tradition, an expert 
can be sent to that country to work out ways of applying the nutritional 
principles there within the limits of the local conditions. The basic prin- 
ciples of nutritional science may be regarded as universals, derived from 
man’s biology and from the biochemical composition of specific foods grown 
on specific types of soil. They are as applicable in one culture as in an- 
other, and we may expect to add to our understanding of the nutritional pro- 
cess as intensive scientific investigation proceeds in the laboratories of modern 
industrialized societies. Stripped of the cultural traditions of the country 
within which the science of nutrition had developed, it can be applied 
anywhere. 

Although a system of jurisprudence provides us with a very different 
set of problems, it would be worthwhile, I believe, to experiment with the 
model of stripped universals when we are faced with attempts to diffuse 
our legal system beyond the boundaries of the civilization within which it 
grew. We have seen that recognition of natural rights, to life, property, and 
reproduction, is found in all societies, although with profound variations 
in interpretation. However, when Western law and traditional law or primi- 
tive custom have confronted each other, it is rather the question of sanc- 
tions, authority, order which have constituted the aspects of the law which 
have become salient. It would be worthwhile to undertake a series of in- 
tensive explorations of societies on the verge of intensive modernization who 
are at the moment attempting to formulate their legal systems, relying vari- 
ously upon British, American, Swiss, French, Soviet models and others. In 
each such case two sets of cultural envelopes are involved, the culturally 
embedded system of the donor or model country, and the culture of the 
receiver or model-seeking country. If such situations were analyzed with a 
view to finding a minimal set of legal principles which might be regarded 
as stripped universals, the creation of new legal systems might be effectively 
streamlined — in contrast to the present attempt to tinker with models 
which are hoary with specific traditional accretions, many of which are in- 
appropriate in the new situation. Is it possible to regard law as having such 
a set of universals, which can in any way be compared with scientific prin- 
ciples such as govern nutrition, or can we only arrive at a scientific study 
of the law by way of the study of comparative legal systems, each seen as 
part of a particular culture and one link in a long historical chain of legal 
inventions? 
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THE BELIEF in a natural law superior to mere positive enactment and the 
practice of appealing to it were common to the vast majority of medieval 
political thinkers'—whether civil lawyers or philosophers, canon lawyers or 
theologians; and, all too often, it has been assumed that when they invoked 
the natural law, they meant much the same thing by it. It takes, indeed, little 
more than a superficial glance to discover that the civil or canon lawyers 
often meant by natural law something rather different than did the philoso- 
phers or theologians, but it takes perhaps a closer look to detect that not 
even the theologians themselves were in full agreement in their theories of 
natural law. 

Now if, for the sake of simplicity, we ignore the canon and civil lawyers, 
and set aside, therefore, the ambiguities and uncertainties which persisted in 
their thinking about natural law, and if, having done this, we turn our at- 
tention to the theologians of the later Middle Ages, we will find, I believe, 
that their natural law theorizing was almost wholly trapped within the field 
of attraction exercised by the two influential poles of the “rationalist” and 
“voluntarist,” or, if you wish, the “realist” and “nominalist” positions—this 
latter terminology referring to the respective solutions of the two schools to 
the basic epistemological problem of the status of universal concepts. 

The most prominent of the medieval realists was, of course, Thomas 
Aquinas, and the most coherent of the later medieval nominalists was William 
of Ockham, the fourteenth century English philosopher of empiricist leanings 
who has sometimes been compared with Hume. Neither of these men wrote 
treatises specifically devoted to law, and their views, therefore, have to be 
quarried from their general philosophical and polemical writings. This is 
easy enough in the case of Aquinas, both because he was a systematic thinker 
and because his views are so well known; but it is less easy when we turn to 
Ockham, who produced no ordered synthesis comparable with the Summa 
1. Mecstins of Padua is, of course, an exception to this generalization, though there is 


some disagreement about the precise nature of his position—see ALAN GeEwirTH, 1 
Marsiuius oF Papua 134-135 (New York, 1951). 
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Theologica, and many of whose writings are not yet available in modern 
editions. He was a most prolific writer. His remarks on law are scattered 
throughout his writings, and few, indeed, are the scholars who can claim to 
know them all. Moreover, in his best-known text on natural law,2 Ockham 
actually distinguishes three varieties, the last of which overlaps with the 
law of nations. The remarks which follow, however, will be restricted to 
his first variety—natural law in what is for him its primary and fundamental 
sense—and they wili, therefore, reflect a somewhat simplified version of his 
position. 

These qualifications being understood, I propose to do four things: First, 
to contrast the natural law theories of Aquinas and Ockham; second, to 
trace the descendants of the Ockhamist theory; third, to ask whether this 
particular theory of natural law entailed a definition of the nature of law 
in general, and to inquire whether it is valid to suggest the existence of any 
link between this theory of natural law and the development of the idea of 
sovereignty; finally, and more tentatively, to contrast in general terms the 
philosophical presuppositions relevant to the disparate legal theories of the 
two men. 


We may take as our point of departure one of Otto von Gierke’s lengthy 
footnotes in which he contrasts the two basic medieval views on natural law. 
“The older view,” he says,® 


which is more especially that of the Realists, explained the Lex Naturalis 
as an intellectual act independent of will—as a mere lex indicativa, in 
which God was not lawgiver but a teacher working by means of Reason 
—in short, as the dictate of Reason as to what is right, grounded in the 
Being of God but unalterable even by Him. . . . The opposite proposition, 
proceeding from pure Nominalism, saw in the Law of Nature a mere 
divine command, which was right and binding merely because God was 
the lawgiver. So Ockham, Gerson,* d’Ailly.5 


Gierke proffered no documentation of his assertion concerning the Nominal- 


2. Cé£. Dialogus, III, II, III, ch. 6; in Gotpast, 2 Monarcuia 934-935 (Frankfurt, 1668). 
3. PoxrricaL THEORIES OF THE MippLeE AcE 173, n. 256, transl. Maitland (Cambridge, 
1927). 

4, Jean le Charlier de Gerson (1363-1429), a sometime Chancellor of the University of 
Paris, best known for his theological writings. For a brief biographical sketch see DicTIon- 
NAIRE DE THEOLOGIE CATHOLIQUE, s.v. “Gerson, Jean.” 

5. Cardinal Pierre d’Ailly (1350-1420), master and friend of Gerson, philosopher, theo- 
logian, Chancellor of the University of Paris and, finally, Bishop of Cambrai. See Dict. Dz 
Tuéo.. catu. s.v. “Ailly, Pierre d’.” 
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ists, but his interpretation of the Realist view can speedily be vindicated if 
we turn to Aquinas’s Summa Theologica.® 

Law, according to Aquinas, is “something pertaining to reason” (aliquid 
rationis)." And as the law is “nothing else than a dictate of practical reason 
emanating from the ruler who governs a complete community,” it follows, 
if it is granted that the world is ruled by the divine providence, that 


the whole community of the universe is governed by the divine reason. 
And, therefore, the reason directing the government of things, existing 
in God as ruler of the universe, has itself the nature of law. And because 
the divine reason conceives no ideas in time . . . it follows that this sort 
of law must be called eternal.® 


Or again, God is related to the world of which He is the creator and ruler, 
as an artist is related to his work. And as in the mind of every artist there 
pre-exists the idea of the work he produces, so also in every ruler there 
pre-exists the idea of the order to be followed by those being governed. Hence 
“the idea of the divine wisdom, moving all things to their due end, has the 
nature of law,” and “the eternal law is nothing other than the idea of the 
divine wisdom insofar as it directs all acts and movements.”? Moreover, 


Because all things which are subject to divine Providence are measured 
and regulated by the Eternal Law, . . . it is manifest that all things, in 
some manner, participate in the Eternal Law, inasmuch as they derive 
from it certain inclinations to those actions and aims which are proper 
to them. Of all creatures, however, rational creatures are subject to 
divine Providence in a more excellent way, being themselves made par- 
ticipators in Providence itself, in that they control their own actions and 
the actions of others. They have, therefore, a certain share in the divine 
reason itself, from which they derive a natural inclination to such actions 
and ends as are fitting. And this participation in the Eternal Law by 
rational creatures is called the Natural Law.1° 


Aquinas’s position, therefore, amounts basically to this: that there is an 
Eternal Law which orders to their appointed ends all created things, irrational 
as well as rational. Insofar as it concerns man and is apprehended by his 
reason this eternal law is called the natural law. And it should be noted that 
to these two categories he adds two further ones: divine positive law, the 


6. Summa Tueotoatca, la 2x, qu. 90-95. (The Summa is hereafter cited as S.T.) 
7. S.T., la 2e, qu. 91, art. 1. 

8. S.T., la 2x, qu. 91, art. 1, Resp. 

S.T., la 2x, qu. 93, art. 1, Resp. 


9. 
10. S.T., la. 2x, qu. 91, art. 2, Resp. 
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decrees of God which supplement the natural law and which are made known 
to man by revelation rather than reason;!1 and human positive law, the 
laws enacted by rulers for their subjects.!? Finally, he maintains, every human 
positive law “bears the nature of law only insofar as it is derived from the 
natural law.” 

If, however, we now turn to Ockham we will find, according to Gierke, 
that far from viewing the natural law as grounded in the Being of God, he 
regarded it merely as a series of divine commands. But Gierke supports his 
interpretation with no references, and it has not gone unchallenged. In 1932 
Max A. Shephard, in an article! commended in recent years by Ewart 
Lewis,!5 took issue with it, and his arguments have led Sabine to conclude 
that “there is a question how far William actually carried his metaphysics 
over into his theory of law.”’!® Referring to a passage from the first part of 
Ockham’s Dialogus,'" in which he speaks of “natural law or evident natural 
reason,” Shephard contended that such a linking together of the natural 
law and natural reason “shows us that Occam held to the time-honored 
ancient and medieval tradition of eternal, immutable principles of nature, 
discoverable by the use of reason.” He concluded, therefore, that 


no really essential difference exists between Occam and Aquinas on this 
point, and that it is on the whole erroneous to extend the nominalistic- 
realistic schism to embrace their respective theories of natural law. 


It is true that such texts, in which Ockham links natural law with evident 
natural reason, are broadcast throughout the Dialogus, and in one of them, 
indeed, Ockham gives an unquestionable indication of the rational character 
of natural law, when he speaks of “using the natural dictate of reason, that 
is, using natural law.”!8 Other texts fail, however, to support this position. 
For in at least two places in the Dialogus,1®. Ockham says that certain moral 


11. S.T., la 2x, qu. 91, art. 4, Resp. 

12. S.T., la 2x, qu. 95, art. 1, Resp. 

13. S.T., la 2x, qu. 95, art. 2, Resp. 

14. William of Occam and the Higher Law, 26 American Po.iticaL SciENCE REVIEW 

1005-23 (1932); also vol. 27 (1933), pp. 24-38. The quotations below are from p. 1009. 

15. 1 Meprevay Pouiticat Ipeas 336, n. 32 (London, 1954). 

16. G. H. Sasine, A History or Poxitica, THEeory 306 (New York, 1955). 

17. The Diatocus, a rather prolix polemical work, takes the form of a discussion between 

a master and his pupil, Ockham representing the master whom the pupil questions on his 

opinions. (This work is hereafter cited as DrAt.) 

18. Drar. I, VI, ch. 100, p. 629, line 45, “utens naturali dictamine rationis, hoc est 

utens jure naturali.” 

19. Dzau. I, I, ch. 8, p. 405, line 9, ““Quadam vero pure moralia traduntur in eis, que 

nulla possunt ratione muniri, sicut patet in multis capitulis decretorum et decretalium.” 
Dut. I, I, ch. 8, p. 405, lines 20-21, “Quantum vero ad moralia, que nulla possunt 

ratione muniri. . . .” 
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precepts cannot be defended by reason. Indeed, he goes so far as to admit 
that God is not bound by natural law because He can dispense from its pre- 
cepts.2° Such statements can only serve to indicate that the natural law, 
far from possessing any intrinsic rationality or any ontological foundation, is 
grounded solely in the decisions of a sovereign Divinity. Faced with these 
contradictions, therefore, it becomes necessary to broaden the basis of our 
inquiry and to see what Ockham had to say about the question in his Com- 
mentary on the Sentences of Peter Lombard?1—an earlier writing and his 
major philosophical work. 

Here Gierke would seem to find support in a long series of texts which 
enunciate the voluntarist position in terms which admit of no equivocation. 
In the second book of the Sentences we are told that hate of God, adultery, 
robbery—all such vices—could be stripped of their evil and rendered meri- 
torious “if they .were to agree with the divine precept just as now, de facto, 
their opposites agree with the divine precept.”?? The reason for this is that 
“God is obliged to the causing of no act.”?3 And, indeed, all this is but.a 
necessary deduction from the position already adopted by Ockham when he 
said that “evil is nothing other than the doing of something opposite to that 
which one is obliged to do.”24 It should be noted, too, that such an obliga- 
tion does not affect God, since He is not obliged to do anything. 

So far, so good. But in the third book of the Sentences we are told that 


20. Drat. III, I, I, ch. 24, p. 812, lines 35-36, “Si autem sint simpliciter precepta juris 
naturalis, nullus casus excipi debet, propter quamcunque necessitatem vel utilitatem, nisi 
Deus specialiter aliquem exciperet.” 

21. Super Quatuor Lisros SENTENTIARUM (Lyons, 1495)—to be cited hereafter as 
Sent. This is one of the many. medieval commentaries on the Sentences of Peter Lombard, 
born c. 1100, died c. 1160: first, Professor of Theology at Paris, later, Bishop of Paris. 
Lombard’s Sentences consists of a long series of questions in which the whole body of 
theological doctrine is covered and united in a systematized whole. Down to the sixteenth 
century, it was the textbook of the university course and upon it every future doctor had 
to lecture. 

22. Sent. II, qu. 19 O: “. . . dico quod licet odium dei, furari, adulterari habeant 
malam circumstantiam annexam et similia de communi lege quatenus fiunt ab aliquo qui 
ex precepto divino obligatur ad contrarium: sed quantum ad esse absolutum in illis 
actibus possunt fieri a deo sine omni circumstantia mala annexa: et etiam meritorie possunt 
fieri a viatore si caderent sub precepto divino sicut nunc de facto eorum opposita cadunt 
sub precepto divino.” 

23. Sent. II, qu. 19 P: “. . . sed deus ad nullum actum causandum obligatur: ideo 
quemlibet actum absolutum potest sine omni malo culpe causare: et ejus oppositum, et 
ideo sicut potest causare totaliter actum diligendi sine bonitate vel malicia morali: Quia 
bonitas moralis et malicia connotant quod agens obligatur ad illum actum vel ejus 
Oppositum: ita potest totaliter causare actum odiendi deum sine omni malicia morali 
propter eamdem causam: quia ad nullum actum causandum obligatur.” 

24. Sent. II, qu. 5 H: “. .. quia malum nihil aliud est quam facere aliquid ad cujus 
oppositum faciendum aliquis obligatur: quz obligatio non cadit in deum: quia ille ad 
nihil faciendum obligatur, nec presupponitur malicia in causa: que sit causa malicie 
effectus. Sed malicia effectus est causa malicie in causa.” 
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“no act is perfectly virtuous unless the will through that act wishes that which 
is dictated by right reason because it is dictated by right reason.”?5 Again, 
therefore, a coherent position seems to be shattered by the introduction of 
an alien element incompatible with it. Again, as was the case with his political 
writings, so also with his more purely philosophical, it seems impossible to 
extract from them a coherent interpretation of the nature of morality and 
hence a clear doctrine of natural law. In both we find, in intimate juxta- 
position, the rationalist and voluntarist theories, and no peace can be found 
to grow between these antinomies. For it is clear that there can be no 
question of a compromise. 

It would, nevertheless, be incorrect to accuse Ockham either of inco- 
herence or illogicality. For if we push the analysis another step further, we 
do not, it is true, find suitable ground for a compromise, for that is out of 
the question, but we do find that the last word lies with the will. Will, not 
reason, is found to be at the heart of law. Coming, as it does, after the ra- 
tionalist texts quoted above, this, no doubt, must seem a rash contention. 
The fact is, however, that there is, in itself, nothing final about right reason; 
the ultimate priority lies with the divine will, for it is rather “by the very 
fact that the divine will wishes it that right reason dictates what is to be 
willed.”26 Again, no act elicited against right reason, we are told, can be 
virtuous, “Since such an act would be elicited against divine precept and 
against the divine will commanding that such an act be elicited in conformity 
with right reason.”27 We are now at the very heart of Ockham’s position. 
And there is no dichotomy between the respective criteria of right reason and 
divine will, which are linked here, and linked significantly and hierarchically. 

The case, therefore, for the voluntarist interpretation of morality, and, 
as a result, of natural law, would now seem to be watertight. But it is still 
possible to feel a certain dissatisfaction with the logic of Ockham’s argumen- 
tation. It may be true for him, as we have seen, that right reason is depend- 
ent, for the very role it plays in morality, upon the will of God, but he had 
not only based natural law on right reason — he had also asserted that the 


25. Sent. III, qu. 12 CCC: “. .. nullus actus est perfecte virtuosus nisi voluntas per 
illum actum velit dictatum a recta ratione propter hoc quod est dictatus a recta ratione.” 
26. Sent. I, dist. xli, qu. 1 K: “. . . omnis voluntas recta est conformis rationi recte 


sed non est semper conformis rationi recte previe quz ostendat causam quare voluntas 
debet hoc velle. Sed eo ipso quod voluntas divina hoc vult, ratio recta dictat quod est 
volendum.” 

27. Sent. III, 13 C: “Tunc arguo sic. Impossible est quod aliquis actus voluntatis 
elicitus contra conscientiam et contra dictamen rationis sive rectum sive erroneum sit 
virtuosus. Patet de conscientia recta: quia talis eliceretur contra preceptum divinum et 
voluntatem divinam volentem talem actum elicere conformiter rationi rectz.” 


Te 
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natural law is absolute,?® immutable, and admitting of no dispensation.?9 
And does not natural law, so defined, burst through the voluntarist frame- 
work that is clamped, perhaps somewhat arbitrarily, upon it? For it is diffi- 
cult to conceive of a moral order as absolute, immutable, and without dispen- 
sation, when it is completely dependent upon the will of a divine sovereign. 

Once again, however, the inconsistencies are but superficial. For Ock- 
ham distinguishes between the ordained or ordinary power of God, by which 
God has actually established a moral order (within the framework of which 
established economy the moral law is absolute, immutable, and without dis- 
pensation), and the absolute power of God, whereby God could order the 
opposites of the acts which He has, in fact, forbidden.8° This teaching is not 
as complex as might at first appear to be. Ockham is merely applying to the 
realm of ethics a distinction which he regards as relevant to all operations 
of the divine will. What he is in fact assuming is this: that God’s absolute 
power, subject though it can be to no limitation, normally expresses itself, 
nevertheless, in accordance with the supernatural or natural order which 
has been ordained. Thus, as Christians, we must believe that God guaran- 
tees to fulfill the divine promises contained in the Scriptures, and, even as 
philosophers we can safely assume that the order apparent in nature betrays 
certain constant rules according to which God will normally act. The big 
reservation assumed in this, and underlined by the use of such qualifications 
as “by the common law” or “in the present order,” is that God, of His 
absolute freedom and power, could always abrogate the present economy, 
or transcend it, as He does in the case of miracles. 

Experience teaches us, for example, that water dampens, fire burns, and 
so on; nevertheless, by the absolute power of God, these effects need not 
necessarily proceed from their causes — think, for example, of the case of 
Daniel’s three companions, Shadrach, Meshach, and Abednego, whom King 
Nebuchadnezzar threw into the fiery furnace but who emerged unscathed.34 
Similarly, although we normally assume that it is good to love God and bad 
to hate Him, nevertheless God could, of His absolute power, make it meri- 
torious to hate Him, since acts are good and just, or bad and unjust, not of 


28. Dut. III, II, I, ch. 10, p. 878, lines 27-31, “Cum jus naturale sit naturale preceptum 
. . . preceptum autem naturale quoddam est absolutum absque omni conditione, modifica- 
tione seu determinatione, sicut ‘Non coles deum alienum,’ ‘non mzchaberis,’ et hujusmodi.” 
29. Drat. III, II, III, ch. 6, p. 932, line 65, “. . . quia jus naturale est immutabile primo 
modo et invariabile ac indispensabile.” 

30. Opus Nonacinta Drerum ch. 95 (no foliation) (Lyons: Jean Trechsel, 1495). 
See esp. § Nota de duplici potentia dei. 

31. Id. at § Hereticum est dicere omnia de necessitate evenire. 
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their own nature or essence, but simply because God has enjoined or forbid- 
den them.? Thus when Ockham speaks of a natural law which is absolute, 
immutable, and admitting of no dispensation, he is thinking within the frame- 
work of the ordained or ordinary power of God. Thus it is that he can tell 
us that “in the present order, no act is perfectly virtuous unless elicited in 
conformity with right reason,’ °% and can speak of an act of will which is 
“intrinsically and necessarily virtuous, given the divine order.” 34 Indeed, 
his very use of qualifications like in the present order and given the divine 


order is significant. 
II 


Our conclusion, therefore, can only be this: that Gierke, after all, was 
right to brand Ockham as a legal voluniarist, and that Shephard’s criticism 
fails to do justice either to the profundity of Gierke’s scholarship or to the 
consistency and rigor of Ockham’s thinking. Nor was this way of thinking 
without subsequent adherents. The history of the voluntarist interpretation 
of natural law has yet to be written, and it forms something of a subterranean 
stream in late-medieval and modern thought. This much, however, is ap- 
parent: that having been formulated with clarity by Ockham, it was propa- 
gated by his philosophical descendants, the nominalist philosophers who be- 
came so prominent in the later Middle Ages. Notable among these were 
Gerson and d’Ailly, of whom we have already heard,*5 and whose works 
were widely read in the fifteenth and sixteenth centuries. And to their names 
may be added those of Gabriel Biel (d. 1495), Jacob Almain (d. 1515), 
John Major (d. 1540), and Alphonse de Castro (d. 1558) — all of whom 
were cited in 1612 as proponents of the voluntarist theory by the Jesuit phi- 
losopher Suarez, whose own theory, indeed, bore the impress of this point of 
view.36 

Nor was this way of thinking limited to those whom we usually regard 
as scholastic philosophers. Luther was well acquainted with the writings 
of several of these men; and through him the voluntarist theory, complete 
with the characteristic distinction between the absolute and the ordinary 


32. Cf. op. cit. supra notes 22 and 24. 


33. Sent. III, 12 CCC, “. . . stante ordinatione que nunc est nullus actus est perfecte 
virtuosus nisi conformiter eliciatur rationi recte actualiter inhzrenti. 
34. Sent. III, 12 CCC, “. . . aliquis actus voluntatis qui est intrinsece et necessario 


virtuosus stante ordinatio divina.” 

35. See notes 4 and 5 supra. 

36. “De Legibus, ac Deo Legislatore,” Bk. 1, ch. 5, 8-9; 1 SELECTIONS FROM THREE 
Works oF Francisco Suarez, S.J. 26 (Oxford, 1944). 
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powers of God, seems to have made its way into Protestant theology?? — 
Calvin, for example, being notably unambiguous on this point.3® The per- 
sistence into the seventeenth century of this interpretation of natural law is 
manifest in Suarez’s Treatise on Laws,°® and Suarez was by no means alone. 
Earlier in the same century, Grotius (who was later to change his mind) 
had adopted a similar position in his Commentary concerning the Law of 
Booty*® and Locke’s early essays on the natural law — published for the first 
time in 1954 — reveal that he, too, at least in his early years, had voluntarist 
inclinations.41 A few years later, Hobbes? and Pufendorf** were to conceive 
of natural law in similar terms, but the ultimate fate of the tradition is ob- 
scured partly by the growing lack of interest in the divine origin of the natural 
law, and even more by the characteristic imprecision of eighteenth century 
thinking on the subject — though, if we were to look, we would find Black- 
stone, over a century later, speaking of the natural law which governs man 
as “the will of his maker.” 44 
III 


We have been speaking, so far, about the nature of natural law. At this 
stage, however, we must face a question of a more practical character. Grant- 
ed that Ockham, instead of regarding the natural law “as the dictate of 
reason as to what is right, grounded in the Being of God, but unalterable 
even by Him,” reduced all moral laws to inscrutable divine commands, “right 
and binding merely because God was the lawgiver” — granted all this, is not 
the outcome, in practice, the same? Ockham remained, after all, a firm 


believer in the natural law, and it has been said that, with regard to insist- 
ence upon the law and dislike of arbitrary power, the principles of Ockham 


37. 43 D. Martin LutHers WERKE 71 (Weimar, 1912), ‘Vorlesungen iiber 1 Mose,’ 
Kap. 19, 14; cf. also, Kap. 19, 17-20 and Kap. 20, 2. 

The voluntarist character of Zwingli’s view of natural law has been pointed out by 
John T. McNeill, Natural Law in the Teaching of the Reformers, 26 THE JourRNAL OF 
Reuicion 177-178 (1946); and Georges de Lagarde sees in the juridical thought of the 
reformers in general, a reiteration of the nominalist idea of law—RECHERCHES SUR 
L’ESPRIT POLITIQUE DE LA REFORME 166-167 (Douai, 1926). 

38. Jonannis Catvini InstTITuTIO CurRIsTIANAE ReEticionis (Berlin, 1846), p. 486; 
Lib. IV, ch. 20, § 16. 

39. Bk. II, ch. 6, 20-23; 1 SeLecTions 126-128. 

40. De Jure Praepaz, Commentarius, ed. H. G. Hamaker (The Hague, 1868), ch. 2, 
pp. 7-8. This work was written in the winter of 1604-5, but rediscovered only in 1864 and 
first published in 1868. In his later and more famous De Jure Belli et Pacis, Grotius 
abandoned this position in favor of an extremely rationalistic interpretation—see the 
edition of William Whewell (Cambridge, 1853), Bk. I, ch. 1, X, 1-2, pp. 10-11. 

a W. van LeEypDEN (ed.), JouN Locke: Essays ON THE Law oF Nature (Oxford, 
1954). 

42. Leviatuan, Part II, ch. 30-31, ed. Michael Oakeshott (Oxford, 1946), pp. 219-235. 
43. See his De Jure Naruraz et Gentium, Lib. II, c. 3, § XX (London, 1672), p. 191. 
44. ComMMENTARIES ON THE Laws or ENGLAND (New York, 1830), p. 26; Sect. II, 40. 
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do not differ materially from those of Aquinas. Have we, perhaps, made too 
much of the changes wrought by Ockham? 

The answer to this question can only be a firm negative. Jerome Hall 
has recently suggested that the voluntarist phase of natural law thinking 
actually encouraged legal positivism in its definition of law as the command 
of the sovereign, and has claimed that “an examination of certain natural 
law writing is illuminating as regards the source of some of the basic legal 
ideas which are usually assumed to be the invention of the positivists.” 45 
Hall does not, it is true, fully document his assertions, but there can be little 
doubt that he is basically correct. 

It will be remembered that Aquinas’s theory of natural law involved a 
definition of law in general. Law, for him, was “something pertaining to 
reason,” it was “a rational ordering of things,” it was “a rule or measure 
of action in virtue of which one is led to perform certain actions and re- 
strained from the performance of others.” Ockham, however, substituted 
a different theory of natural law, and it is clear that the change must necessi- 
tate also a different definition of law in general. I am, alas, unable to cite 
relevant texts from Ockham himself, but perhaps the words of Pierre d’Ailly, 
one of his more faithful philosophical disciples, will suffice. For d’A’illy 
regards obligation as the distinguishing mark of law and argues, therefore, 
that a law must take the form of precept or prohibition, of the command to 
do something or not to do it.46 He agrees that custom is said, with the lapse 
of time, to have the force of law, but insists that it carries no weight, even 
against human positive law which can abrogate it.47 He can conclude, there- 
fore, that it is legitimate to apply to the pope the Roman legal maxim that 
“the Prince is bound by no law” —not even those laws which he himself 
has made — so long as it is remembered that this refers to human and not to 
divine law.*8 For “just as the divine will,” he says, “is the first efficient cause 
in the genus of efficient causality, so also is it the first obligating rule or law 


45. StTupies IN JURISPRUDENCE AND CrIMINAL THEORY 31-32 (New York, 1958). 

46. Utrum Petri Ecclesia, in J. Gerson, Opera Omnia, ed. Ellies du Pin (Antwerp, 
1706), I, col. 663: “. . . lex divina sumitur pro lege divinitus inspirata: qualis est lex 
Moysis, vel Christi. Uno modo, potest sumi pro aliqua una regula data a Deo aliquid 
precipiente, vel prohibente. Alio modo, pro aliqua una congregatione plures tales regulas 
continente: qualiter tota doctrina Christi dicitur lex Christi... . Sed sic capiendo, potest 
sumi stricte, pro aliqua tali congregatione solum continente precepta et prohibitiones; 
quia haec duo solum pertinent ad legem proprie dictam.” 

47. See Tractatus de ecclesiastica potestate, in Gerson, II, col. 933; Tractatus II adversus 
Cancellarium Parisiensem, in Grrson, I, col. 773. 

48. Tractatus de materia concilit generalis; Paris, Bibl. Nat., Ms. Lat. 1480, fol. 108r: 
“| . Et hoc ideo dicit quia princeps legibus solutus est, ut in dicto cap. Significasti. 
. . . Sed quod dicit hic glossa quod princeps est solutus legibus, intelligit haec opinio de 
legibus humanis ab ipso editis. De legibus autem divinis . . . non concedit.” 











FRANCIS OAKLEY 75 


in the genus of obligating law,” 49 and “no edict of a prince, precept of a 
prelate, political statute or ecclesiastical decree is just or justly obligatory, 
unless it is in conformity with the divine law.” 5° 

Perhaps the most interesting thing about this is that these words could 
almost equally well be attributed to Bodin, the self-styled father of the notion 
of sovereignty. Nor should this be surprising. For in their legal voluntarism 
or positivism the nominalist philosophers joined hands with the Roman law- 
yers>! — in particular, with the school of the Post-Glossators, the most famous 
of whom were Bartolus and his pupil Baldus,5? and among the descendants 
of whom Bodin was proud to count himself.5? And this is not merely to say 
that the nominalists adopted legal views parallel to those of the Post-Glossa- 
tors, but, further, that they actually exerted an influence upon them. 

It is admittedly difficult to establish the probability of such an influence, 
but it is not impossible. If, for instance, we turn our attention to the England 
of the early seventeenth century (on the face of it, as the home of the com- 
mon law, unpromising ground), we find that the issue was being joined 
between royal claims to absolutism and parliamentary claims to a greater 
control over the government of the country. One of the crucial areas in this 
constitutional struggle was, of course, the extent of the king’s prerogative 
powers in matters of taxation, and, in 1606, this led to a famous legal decision 
in the case known as Bate’s case. The details of this case do not concern us 
here, but Holdsworth has described the decision of the Chief Justice (or, 
rather, the Chief Baron) as the first clear statement of the new royalist theory 
that the king had “‘an overriding absolute prerogative to deal with matters 
of State,” or “a general absolute prerogative to act as he pleased, which he 
could use whenever he saw fit.” 54 The case is clearly an important one, and 
the wording of the Chief Baron’s decision is highly significant. “The King’s 
power,” he says, 


is double, ordinary and absolute, and they have several laws and ends. 


49. QuagEstiones supER I, III er IV SEnTENTIARUM (Lyons, 1500), I, qu. 14, art. 3, 
Q, f. 173r: “. . . sicut voluntas divina in genere efficientis est prima efficiens causa, sic 
ipsa in genere legis obligantis est prima lex seu regula obligatoria.” 

50. Princ. in Ium Sent., E, f. 21v: “Ex quo sequitur quod nullum principis edictum, 
prelati preceptum, politice statutum aut Ecclesia decretum est justum vel juste obliga- 
torium, nisi sit divine legi consonum.” 

51. Cf. R. W. and A. J. Cartyte, 6 A History or Meprevay Pouitica, THEory 419 
(Edinburgh and London, 1936). 

52. Bartolus was born in 1314 and died c. 1357 —see C.N.S. Woo.tr, Barto.us oF 
SassorerATo (Cambridge, 1913). The Post-Glossators were often known as Barftolists. 
For a bibliographical sketch on Baldus (1314-1400), see J. D. Wilson, Balus de Ubaldis, 
12 Yate Law Journat 8-20 (1902). 

53. See H. D. Hazeltine, Introduction to WALTER ULLMANN, THE MeEprevaL IDEA oF 
Law xxv (London, 1946). 

54. W.S. Hotpsworts, 6 A History or ENciisn Law 21 (London, 1924). 
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That of the ordinary is for the profit of particular subjects, for the execu- 


tion of civil justice, the determining of meum .. . and by the civilians 
is nominated jus privatum and with us common law; and these laws 
cannot be changed without parliament. . . . The absolute power of the 


King is not that which is converted or executed to private use, to the benefit 
of any particular person, but is only that which is applied to the general 
benefit of the people, and is salus populi; as the people is the body and 
the King is the head . . . and as the constitution of this body varieth with 
the time, so varieth this absolute law according to the wisdom of the 
King, for the common good.55 


If this were not an English case, and if we were not, perhaps understand- 
ably, a little skeptical about the impact of theological modes of thought upon 
legal matters, this distinction between the absolute and the ordinary powers of 
the king might look suspiciously analogous to the nominalist distinction be- 
tween the absolute and the ordinary powers of God. It is certainly a new 
distinction in English law, and Holdsworth can only suggest as its origin a 
somewhat similar distinction used in the fifteenth century to elucidate “the 
difference between the common law administered in the common law courts 
and the equity administered in the Chancery.”®¢ But what Holdsworth 
overlooked was this: that in 1605, only a year before Bate’s case, Albericus 
Gentilis, the Italian jurist who taught Civil Law at Oxford and who is usually 
classed as a Bartolist or Post-Glossator,5? had clearly enunciated this same 
distinction between the absolute and the ordinary powers of the prince, saying 
that the absolute power (which in England is called the prerogative) is the 
very plenitude of power, and, unlike the ordinary, is subject to no law.*8 
More significantly, in making this distinction, Albericus had referred back 
for his authority to the fourteenth century Post-Glossator, Baldus. Now Baldus 
was a contemporary of Ockham.59 

Those who are convinced that theology has little influence on anything 
—even religion — will no doubt be disposed to dismiss as an interesting 
coincidence the striking analogy which exists between the distinctions em- 
ployed by these two contemporaries in their respective fields of theology and 
law. To these, the skeptical, I would suggest three considerations. In the 
first place, law has not always been as divorced from theology as it is today, 
55. T. B. and T. J. Howe t (ed.), A Compiete Couiection oF State Triats, II, 
col. 389 (London, 1816). 

56. 2 A History or ENcirsH Law 597 (London, 1923). An echo of this usage is to be 
heard in Sr Epwarp Coxe, Tue FourtHe Part oF THE INSTITUTES OF THE LAWS OF 
ENGLAND ch. 8, p. 79 (London, 1797). 

57. Hazeltine, op. cit. supra note 53, at xxv. 

58. Regales Disputationes Tres, Disp. Prima, p. 10; the relevant text is cited in CARLYLE, 


6 A History or Meptevat Po.iticaAL THEorY 452, n. 2. 
59. Ockham was born c. 1288 and died c¢. 1350. 











FRANCIS OAKLEY 7 


and the Post-Glossators, in particular, are known to have drawn upon scholas- 
tic ideas concerning government, law, and justice.6° In the second place, if 
the gulf between theology and law still seems too wide to justify the trans- 
ference of ideas from one to the other, perhaps the canon law might be re- 
garded as a possible intermediary, and, in fact, it is true that in at least one 
canonical treatise, this same distinction is known to have been made between 
the absolute and the ordinary powers — in this case, of course, of the pope.®! 
In the third place, and a little closer to home, in 1610 — four years after 
Bate’s case — the analogy was explicitly drawn, and by no less a person than 
James I himself in a speech delivered to Parliament.®? In this speech, James 
insisted that the king is accountable for his actions to God alone, and argued 
that “if you will consider the attributes of God you will see how they agree 
in the person of a king.” For just as God has the power to create or destroy, 
so also kings have the power to make and unmake their subjects, to exalt 
the low and abase the high, and, in his own memorable phrase, to “make 
of their subjects like men at the chess.” And, having said this, he adds the 
following comment: 


But now in these our times we are to distinguish between the state of 
kings in their first original and between the state of settled kings and mon- 
archs that do at this time govern in civil kingdoms; for even as God, 
during the time of the Old Testament, spake by oracles and wrought by 
miracles, yet how soon it pleased him to settle a Church . . . then there 
was a cessation of both. He ever afterwards governing His people and 
Church within ‘the limits of His revealed will. So in the first original of 
kings, whereof some had their beginnings by conquest and some by elec- 
tion of the people, their wills at that time served for law; yet how soon 
kingdoms began to be settled in civility and policy, then did kings set 
down their minds by laws, which are properly made by the king only, 
but at the rogation of the people, the king’s grant being obtained there- 
unto. 


Historians have usually been impatient of James’ frequent theological 
similes and have tended to regard them as merely the sugar coating designed 
to render the swallowing of the pill of prerogative a little less distasteful. But 
may I suggest that in so doing they have been adopting an anachronistic 
attitude towards statements which were intended in a serious and literal sense, 
and which are historically valuable as indications of the ultimate theological 


60. Cf. Hazeltine, op. cit. supra note 53, at xxii. 

61. See H. Jepin, A History or THE Councit oF TRENT, trans. E. Graf (St. Louis, 
1957), p. 81, where he cites the Tractatus alter de cardinalibus (ca. 1448-1451) to this 
effect. 

62. C. H. MclIziwarin, THE PouiticaL Works or James I 307-310 (Cambridge, 1918). 
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origin of some of the modes of thought characteristic, not only of the king 
himself, or of his prerogative lawyers, but also of that whole juristic school, 
the most famous representative of which was Bodin? 


IV 


Those to whom this type of historical approach does not recommend 
itself may be inclined to dismiss reflections such as these as possibly of interest 
to the professional archaeologist of ideas but certainly of no wider relevance. 
To these I would, in conclusion and very tentatively, suggest the possibility 
of an alternative and perhaps less purely historical approach, an approach 
moving by way of the philosophical presuppositions which lay behind the 
legal views of Aquinas and Ockham. And what characterizes this approach 
is the belief that, as Oakeshott has said, there has probably been 


no theory of the nature of the world, of the activity of man, of the destiny 
of mankind, no theology or cosmology, perhaps even no metaphysics, that 
has not sought a reflection of itself in the mirror of political philosophy.® 


—and therefore, we may add, of legal theory. 
R. G. Collingwood has argued that “in the history of European thought 
there have been three periods of constructive cosmological thinking,” by which 


he means three periods 


when the idea of nature has come into the focus of thought, become the 
subject of intense and protracted reflection, and consequently acquired 
new characteristics which in their turn have given a new aspect to the 
detailed science of nature that has been based upon it.® 


The three ideas of nature which these periods have produced he calls the 
Greek, the “Renaissance,”®> and the modern. The contrast between these 
ideas springs, he suggests, from the difference between their analogical ap- 
proach to nature. The modern idea does not concern us here — suffice it to 
say that he regards it as based upon the analogy between the processes of the 
natural world as studied by natural scientists and the vicissitudes of human 


63. MicuaeLt Oaxesnott (ed), THe LeviarHAN OF THomaAs Hosses, Introduction 
xix (Oxford, 1946). 

64. Ipea or Nature 1 (Oxford, 1945). 

65. As Collingwood himself admits (p. 4), “The name is not a good one, because the 
word ‘Renaissance’ is applied to an earlier phase in the history of thought, beginning 
in Italy with the humanism of the fourteenth century and continuing, in the same country, 
with the Platonic and Aristotelian cosmologies of that century and the fifteenth century. 
The cosmology I have now to describe was in principle a reaction against these and might, 
perhaps, be more accurately called post-Renaissance.” 
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affairs as studied by historians. Turning to the two earlier “ideas,” he argues 

that whereas the Greek view of nature as an intelligent organism was based 
on an analogy between the world of nature and the individual human being, 
the “Renaissance” view conceived the world analogically as a machine. In- 
stead of being regarded as capable of ordering its own movements in a rational 
manner and according to its immanent laws, the movements which it exhibits 
are imposed from without, and “their regularity . . . due to ‘laws of nature’ 
likewise imposed from without.” ®6 Collingwood concludes, therefore, that 
this view presupposes both the human experience of designing and con- 
structing machines, and the Christian idea of a creative and omnipotent God. 
This is, I believe, a good way of characterizing the change in approach which 
led to the development of the classical or Newtonian physical science. And 
it is relevant to our problem, as we shall see, because it indicates the role 
played in this development both by the Christian idea of an omnipotent God 
and by the concomitant idea of the imposed laws of nature. 

But what reflection do these cosmologies find in the “mirror of political 
philosophy”? The answer to this question, I would suggest, is to be found 
in the three main patterns which, Oakeshott has claimed, “philosophical re- 
flection about politics has impressed upon the intellectual history of Europe.” 
The first of these patterns or traditions, he tells us, 


is distinguished by the master-conceptions of Reason and Nature. It is 
coeval with our civilization; it has an unbroken history into the modern 
world; and it has survived by a matchless power of adaptability all the 
changes of the European consciousness. The master-conceptions of the 
second are Will and Artifice. It too springs from the soil of Greece, and 
has drawn inspiration from many sources, not least from Israel and 
Islam. The third tradition is of later birth, not appearing until the 
eighteenth century. The cosmology it reflects on its still unsettled surface 
is the world seen on the analogy of human history.§7 


The coincidence of these traditions of political thought with Collingwood’s 
“ideas of nature” is apparent and striking — the more so, indeed, in that 
they were formulated, not only independently of these ideas of nature, but 
also with an eye rather to the history of theories of knowledge than to the 
history of cosmological assumptions.®* And the actual link between these 
traditions of political thought and the ideas of nature which correspond to 
them is to be found, I would further suggest, in the ideas of law which they 
share in common. 

66. Op. cit. supra note 64, at 6. 


67. Op. cit. supra note 63, at xii. 
68. I owe this information to Professor Oakeshott in a private letter. 
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A. N. Whitehead, who, before Collingwood, had stressed the relevance 
of the Semitic concept of God to the development of the natural sciences in 
the sixteenth and seventeenth centuries,®® distinguished between the two 
salient types of natural law which we have already seen related to Colling- 
wood’s Greek and “Renaissance” cosmologies. It is true that Whitehead, too, 
was concerned with analyzing cosmological assumptions, but the distinction 
is as valid and relevant in the juridical sphere as it is in the scientific.7° It 
merits, therefore, closer consideration. 

The theory of law as immanent, he argued, involves the assumption that 
things are interdependent in such a way that when we know the nature of 
things we also know their mutual relations with one another. “Some partial 
identity of pattern in the various characters of natural things issues in some 
partial identity of pattern in the mutual relations of these things.” The laws 
of nature are the formulation of these identities of pattern. Thus it could be 
adduced as a law of nature that animals unite to produce offspring or that 
stones released in midair strive to reach the ground. This view of the laws 
of nature involves, he concluded, “some doctrine of Internal Relations,” 
some notion that the characters of things are the outcome of their intercon- 
nections, and the interconnections of things the outcome of their characters” 
— and, we may add, it involves, therefore, a wholehearted subscription to an 
unambiguously Realist ontology. 

The doctrine of imposed law, on the other hand, adopts the alternative 
metaphysical theory of external relations. Individual existents are regarded 
as the ultimate constituents of nature; and these ultimate constituents are 
conceived to possess no inherent connections one with another, but to be com- 
prehensible each in complete isolation from the rest. The relations into which 
they enter are imposed on them from without, and these imposed behavior 
patterns are the laws of nature. It follows, therefore, that these laws cannot 
be discovered by a scrutiny of the characters of the related things, nor, con- 
versely, can the nature of the related things be deduced from the laws gov- 
erning their relations. It follows also, we may add, that such a view pre- 
supposes a nominalist epistemology and entails an empiricist science of nature. 

With this distinction in mind it is revealing to glance back to the ideas 
of natural law and the laws of nature held in the centuries before Ockham. 
Immanent law is found to be typified by Stoic, perhaps even generally by 
Greek, views. These conceived of the material world as impregnated with 
reason, and regarded natural law as universally valid and inherent in the 
69. SctENCcE AND THE MopEeRN Wor tp 12-14 (New York, 1948). 

70. ApvenTurEs OF Ipgas 115-119 (New York, 1955). For an interesting attempt to 


apply the distinction to the juridical sphere see M. Ginsberg, The Concept of Juridical 
and Scientific Law, 4 Poxttica 1 ff. (1936). 
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very structure of things—so much so, indeed, that the Stoics could draw 
arguments for peace from the harmony of the celestial spheres. Imposed law, 
on the other hand, finds its best illustration in Semitic, and, in particular, in 
Jewish monotheism. For the God of the Old Testament gave to Moses the 
Ten Commandments, and “‘to the sea his law, that the waters should not pass 
his commandment.” 74 

And the Christian view? Whitehead’s comment was that it was a com- 
promise between the immanence of law and imposed law due to the Pla- 
tonism of Christianity.7? In this, as in so many other matters, it reflects an 
amalgamation of Semitic and Hellenic elements. This somewhat uneasy com- 
promise is evident in Aquinas. His God is, admittedly, a Christian God, om- 
nipotent and transcendent, but his eternal law is undoubtedly immanent in the 
universe. Thus although God is not thought of as being immanent in the 
world, it should be noted that the eternal law finds its ultimate foundation in 
the intellect, and, therefore, in the very being of God, so that Aquinas can 
at one point say that the eternal law is nothing other than God.7 

This quasi-immanentism involved an attempted Christianization of the 
Platonic doctrine of Eternal Forms or Ideas by means of the location of these 
Ideas in the divine mind as exemplars according to which God created the 
world, and it was hedged around with cautious qualifications. These quali- 
fications, however, were clearly not cautious enough, and, in 1277, the bishop 
of Paris and the archbishop of Canterbury condemned a whole host ‘of phil- 
osophical propositions, several of them Thomistic, as contrary to Christian 
beliefs.74 In so acting, they followed in the footsteps of the Arab and Jewish 
theologians, who, before them had resorted to similar measures, and they 
reflected a fear, widespread among theologians of all three religions, that 
the metaphysical necessitarianism of Aristotle endangered the doctrine, com- 
mon to Jews, Moslems, and Christians, of the freedom and omnipotence of 
God. 

The condemnations marked the beginning of a theological reaction that 
was to vindicate the freedom and omnipotence of God at the expense of the 
ultimate intelligibility of the world,?5 and Ockham — a philosopher so often 


71. Proverbs 8:29. 

72. ADVENTURES OF IpEAs 139-140. 

73. §S. T., Ia 2x, qu. 91, art. 1 ad tertium. 

74. Etienne Gilson points out that the doctrinal act of 1277 traced the condemned errors 
to their very root, “namely, the Aristotelian identification of reality, intelligibility and 
necessity, not only in things, but first and above all in God.” History or CHRISTIAN 
PHILOSOPHY IN THE MippLe Aces 407 (New York, 1955). See also pp. 728-729, where 
he lists some of the condemned propositions. One of them is: “That God necessarily 
produces what immediately follows from him.” 

75. This amounted to an abandonment of any attempt to reconcile the Greek conception 
of a necessarily existing universe, ruled by strict necessity, with the Biblical notion of a 
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regarded as comparable with Hume — was the classic product of this reac- 
tion. Gilson has spoken of his thought as being a post-1277 theology “in 
a more than chronological sense,”?® and as being dominated “by the first 
words of the Christian creed: I believe in one God, the Father Almighty.” 77 
It is hardly surprising, therefore, that Ockham should have rejected the doc- 
trine of the divine ideas, not only as introducing a heathen multiplicity into 
the Christian God, but also as implying a qualification of the divine omnipo- 
tence and freedom. Nor is it surprising that he should have viewed the divine 
liberty as similarly compromised by the realist connection of the natural moral 
law with the doctrine of the divine ideas, for the moral law, just as the whole 
of creation, must, he insisted, be utterly contingent upon the unhampered 
fiat of the divine will. And, believing this, he had no choice but to dismiss 
the traditional doctrine of the divine ideas, and the whole metaphysic of 
essences upon which it depended, as a pagan interpolation that had no place 
in any Christian philosophy. 

Ockham’s universe, therefore, is one in which a free and omnipotent God 
boldly confronts, without any necessary intermediaries, the things which he 
has created and which are radically contingent upon him. Hence, the dis- 
missal of any necessary connections in nature between distinct things, even 
between cause and effect.78 Hence, too, the belief that if we are to know the 
order of the world we can only examine what is de facto, for being completely 
dependent on the divine choice, it cannot be deduced by any a priori argu- 
ments.79 Thus, from Ockham’s fundamental insistence on the omnipotence 
and freedom of God follow, not only his nominalism, not only his ethical or 
legal voluntarism, but also his empiricism. 

Now the lesson to be drawn from all this is that in a coherent philosophical 
system, given any one of the following elements, we should expect to find 





freely created world, ruled by a free and omnipotent divine will. The Arab theologians 
had already faced the same problem and had adopted a comparable solution. Al Ash’ari 
(d. 936) and his followers vindicated the Semitic notion of God by adopting an atomistic 
view of the world as constituted of disjointed moments of time and points of space, con- 
nected together only by the will of God and possessing, therefore, no natural necessity. 
They held to this position so strictly that they were driven into a thoroughgoing occa- 
sionalism. See L. Gardet and M-M Anawati, Introduction a la théologie musulmane, 37 
ETUDES DE PHIL. MéD. 52-66 (Paris, 1948). This viewpoint was also adopted by early 
Jewish thinkers. See ERNEst RENAN, AVERROES ET L’AVERROISME 106 (Paris, 1861), and 
Isaac Hustx, A History or MEpIEvAL JEwisH PuiLosopny xli (New York, 1958). 

76. Op. cit. supra note 74, at 410. 

77. Id. at 498. 

78. Thus God can produce in us intuitions of nonexistent objections — QuoDLIBETA 
SEPTEM UNA CUM TRACTATU DE SACRAMENTO ALTARIS (Strasbourg, 1491), Quodl. VI, qu. 
6; English translation of this question in RicHARD McKEron, 2 SELECTIONS FROM 
MeEpiEvAL PuiLosopHeERs 372-375 (New York, 1930). 

79. Cf. L. Baupry, Le TracTaTus DE PRINCIPIIS THEOLOGIAE ATTRIBUE A G. pD’'OccAM 
Introduction 23 (Paris, 1936). 
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in conjunction with it the rest— a nominalist epistemology; an empiricist 
approach to natural science; and, if a conception of God is admitted, a volun- 
tarist or imposed version of the natural law (both scientific and juridical) 
and a Semitic view of God which stresses above all his utter freedom and 
omnipotence. But, as we have seen, the voluntarist interpretation of the 
natural law tends to carry over into a positivist interpretation of law in gen- 
eral. In a very tentative way, therefore, I would proffer the general conclu- 
sion that the shift to the metaphysical presuppositions necessary for the de- 
velopment of an empirical or quasi-empirical natural science did much to 
encourage the growth of a full-blown legal positivism. This is very clear in 
a philosopher like d’Ailly, a man whose thinking embodies all the elements 
which we have linked together, who propounded a positivist theory of law 
in general, and, therefore, a voluntarist theory of natural law and of the laws 
of nature, and. who made use of expressions such as “the machine of the 
universe,” 8° admitting the relevance to the world of the very clock analogy 
that was to become a cliché of eighteenth century deist theology.8! For just 
as the craftsman constructs a clock, so also, in an analogical way, God — 
whom he calls, consistently enough, “the supreme architect and artisan” — 
can be said to fashion the celestial machine.82 Admittedly, if we turn to the 
famous architects of the seventeenth century scientific revolution, men such 
as Robert Boyle and Sir Isaac Newton, while we do find that they incline 
to nominalism and empiricism and tend to view the laws of nature as imposed 
upon a mechanistic world by a God whose most striking attribute is his om- 
nipotence, we also find that they were uninterested in matters juridical. The 
influence, however, of their type of thinking cannot lightly be dismissed, and 
there is one seventeenth century figure in whose thinking most of our requisite 
elements explicitly — and all of them implicitly — play their role. This man 
is the more important in that he occupies an admitted, indeed, a prominent 
place in the history of legal positivism. His name is Thomas Hobbes. 


80. Ymaco Munor, ed. E. Buron, 3 vols. (Paris, 1930), II, p. 494. 

81. Tractatus de Legibus et Sectis, in J. Gerson, OpERA Omnia, ed. Ellies du Pin (Ant- 
werp, 1706), I, col. 793: ‘“. . . Et confirmatur ratio: quis si quis faceret horologium 
materiale, utique efficeret omnes rotas, motusque earum commensurabiles, quantum posset: 
quanto magis ergo opinandum est de architectore summoque opifice Deo, qui omnia fecisse 
dicitur numero, pondere et mensura.” 

82. Ibid. 








SOCIOLOGY AND NATURAL LAW* 
Philip Selznick 





AMONG MODERN SOCIOLOGISTS, the reputation of natural law is not high. 
The phrase conjures up a world of absolutisms, of theological fiat, of fuzzy, 
unoperational, “mystical” ideas, of thinking uninformed by history and by 
the variety of human situations. This is sad, because sociology should have 
a ready affinity for the philosophy of natural law. Both are anti-formalist 
in spirit. Each looks beyond what is given and immediate to what is latent 
and inchoate; each is committed to the study of “nature” as yielding some- 
thing more permanent and more universal than the transitory judgments 
of the hour or the epoch. 

One of the chief writers on the sociology of law, Eugen Ehrlich,! made 
a cardinal point of his quest for law, not in formal institutions alone, but 
in the “inner order” of human associations, in the natural settings and adap- 
tive outcomes of group life. “At the present as well as at any other time,” 
Ehrlich wrote, “the center of gravity of legal development lies not in legis- 
lation, nor in juristic science, nor in judicial decision, but in society itself.”? 
This is not in itself a natural law viewpoint. It does, however, reflect the 
general emphasis in sociology that education, politics, religion, and other 
social activities, are found outside of the specialized institutions established 
to deal with them. Sociology has located these phenomena “in society,” that 
is, in more informal and spontaneous groupings and processes. A corollary 
view, not usually made explicit, is that sociologists, in looking beyond formal 
arrangements, are identifying something closer to a “natural” order. 

Most sociologists today, addressing themselves to the legal order, would 
still agree with Ehrlich that “the center of gravity of legal development” 
lies in altered ways of life and in the changing organization of society. They 
would argue, however, that it is bootless and sterile to call every kind of 
order “law” and that the study of legal development, including probable 
future changes in law, entails no commitment to a theory of justice. There 
would be a fairly ready acceptance of the distinction between law as com- 


* I should like to record my thanks to the Center for Advanced Study in the Behavioral 
Sciences, where this paper was written. For intellectual assistance and encouragement I 
am especially indebted to Gertrude J. Selznick, Yosal A. Rogat, and to Robert M. Hutchins 
and his colleagues at the Center for the Study of Democratic Institutions. 

1. FUNDAMENTAL PRINCIPLES OF THE SocioLocy oF Law, trans. by Walter L. Moll 
(Cambridge: Harvard U. Press, 1936). 

2. Id. at xiv. In his Foreword, Ehrlich offers this as a one-sentence summary of his book. 
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monly understood and the sources of law as the whole range of influences 
on legal development and stability. In this way, they would hope to avoid 
seemingly endless terminological discussions and vexing philosophical issues. 

There is much that is appealing and wholesome in this way of think- 
ing. It does indeed apply to broad areas in the study of law and society. 
But in some very important respects it is a superficial and profoundly mis- 
taken view. In this essay I shall attempt to state why I think this is so and 
why I believe that a modern version of natural law philosophy is needed 
for a proper understanding of the law as well as for the fulfillment of so- 
ciology’s promise. I speak here of natural law as a legal philosophy and not 
as a general system of ethics. 

In approaching this task, I accept two basic commitments. First is a 
commitment to naturalism. My approach purports to be in all respects con- 
sistent with the spirit and logic of scientific inquiry. I offer only the caveat 
that it is John Dewey’s philosophical pragmatism, and not a narrower pos- 
itivism, which frames my view of naturalism. A second commitment is. to 
a demanding concept of natural law. We are speaking of something more 
than a name for the sources of law, or for the moral foundations of law. 
Natural law is more than “the law that ought to be.” If it is to mean any- 
thing significant, natural law must be itself legally efficacious, in some sense 
legally authoritative. 

First I shall consider two obstacles to natural law thinking in sociology 
— the separation of fact and value and the doctrine of moral relativism. 
Then I shall analyze the meaning of legality and of positive law, finally turn- 
ing to some attributes of natural law as they bear on sociological inquiry. 


I. MAsTER IDEALS IN SocIOLOGY 


THE MAIN DRIFT of contemporary sociology has been toward positivism, 
especially toward an ever-greater emphasis on empirical observation and 
techniques of measurement. A striving for objectivity, for clarity of thought, 
and for scientific respectability has produced a strong feeling against specu- 
lative inquiry and especially against moral philosophy. At least, these an- 
cient preoccupations are thought to have no place in modern sociology, 
whatever other value they might have as literature. This movement of 
thought has much to commend it. At the same time, just because it is a 
“movement,” it harbors many illusions and often serves to close minds rather 
than to open them. It is a procedural canon of inquiry that the study of 
fact must be assiduously protected from contamination by the value prefer- 
ences of the observer. From this methodological requirement has been de- 
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rived a quasi-metaphysical dogma, namely, that fact and value belong to 
alien spheres. 

It is easy to understand why this separation of fact and value should 
arise. Surely one of the first necessities of education is to impress upon un- 
sophisticated minds the necessity of distinguishing what the world is really 
like from what they would like it to be. As educators, we certainly have 
the obligation to lead the student toward realistic understandings. This very 
often requires that harsh truths be faced and that old habits of thought, so 
largely influenced by private needs and wishes, be set aside. Furthermore, 
the advance of science seems to require that we respect the autonomy of na- 
ture and recognize that there are structures in being and forces at work 
whose existence depends not at all on human awareness or contrivance. For 
these and similar reasons it makes good sense to segregate preference from 
observation and to stress the logical distinction between normative state- 
ments and fact statements. 

But the needs of the unsophisticated cannot forever dominate the minds 
of scholars and teachers. Education also means unlearning, if need be, the 
easy and reassuring formulae of our intellectual youth. So it must be with 
the separation of fact and value. It is not that this principle lacks all merit 
but that too much is claimed for it. We must limit those claims if social 
science is to deal effectively with some of the most important dimensions of 
social life. 

The entire issue of fact and value is too large to be set forth here, but 
I shall try to contribute to the discussion, and at the same time advance 
the argument of this paper, by analyzing briefly one area in which a signifi- 
cant intersection of fact and value occurs. I have in mind those phenomena 
in the social world whose very nature encompasses the realization of values. 

Social scientists are not troubled by the idea of a “norm” or standard 
of behavior. A great deal of anthropological and sociological writing is de- 
voted to the description and analysis of norms and systems of norms. That 
a cultural prescription exists, that it changes, that it is related to other pre- 
scriptions in determinate ways — these matters of fact can be handled by 
the social scientist quite blandly, without an uneasy conscience. From the 
standpoint of the observer, norms are factual data and that is that, 

But suppose we are interested in the following: friendship, scholarship, 
statesmanship, love, fatherhood, citizenship, consensus, reason, public opinion, 
culture (in its common-sense and value-laden meaning), democracy. These 
and a great many other similar phenomena are “normative systems,” in 
a special and “strong” sense of that term. I have in mind more than a 
set of related norms. A democracy is a normative system in that much complex 
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behavior, as well as many specific norms, is governed by a master ideal. 
Behavior, feeling, thought, and organization are all bound together by a 
commitment to the realization of democratic values. It is impossible to un- 
derstand any of these phenomena without also understanding what ideal 
states are to be approximated. In addition we must understand what forces 
are produced within the system, and what pressures exerted on it which 
inhibit or facilitate fulfilling the ideal.? 

In a normative system, the relation between the master ideal and dis- 
crete norms may be quite complex. For example, it might be concluded that 
under certain circumstances maximizing the number of people who vote, 
irrespective of competence or interest, would undermine rather than further 
the democratic ideal. This is one reason for stressing the difference between 
a normative system and a set of related norms. A normative system is a living 
reality, a cluster of problem-solving individuals and groups, and its elements 
are subject to change as new circumstances and new opportunities alter the 
relation between the system and its master ideal. Put another way, the norms 
applicable to friendship or democracy are derived, not directly from the 
master ideal, but also from knowledge of what men and institutions are like. 
Only thus can we know what specific norms are required to fulfill the ideal. 

The study of friendship cannot long avoid an evaluation of the extent 
to which particular social bonds approximate the ideal. Nor can it properly 
escape specifying the elements of friendship — what modes of response and 
obligation are called for by the ideal. None of this is inconsistent with de- 
tachment on the. part of the observer. The observer need not have any 
personal commitment to the value in question, at least at the time and in 
the circumstances at hand. He may assess, quite objectively and impersonally, 
such connections and discrepancies as may exist between the ideal and its 
fulfillment. 

Though this may be true, there is an odd reluctance on the part of social 
scientists to deal with normative systems. The disposition is to reduce such 
phenomena to arrangements that can be studied without assessment by the 
investigator, even when that assessment would entail nothing more than 
applying a culturally defined standard as to how far an implicit ideal has 
been realized. Thus, in the name of objectivity and rigor, the idea of friend- 
ship is left largely unanalyzed, and sociometric studies of reciprocal choice 
or differential association become the major line of inquiry. These measures, 
of course, say little about the quality of the relationship, not so much be- 
cause they are incapable of doing so as because the studies do not begin 


3. Compare the criticism of Max Weber in Leo Strauss, Naturat RicHT AND History 
49ff. (Chicago: U. of Chicago Press, 1953). 
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with the normative perspective that would be appropriate. Similarly, the 
study of public opinion, where it is not mere polling, looks for stable pat- 
terns of response and for underlying attitudes and values, without much 
concern for public opinion as a normative idea. Again, social scientists have 
been much happier with the word “culture” since they have been able to 
strip it of normative significance and to bar the view that the idea of cul- 
ture has something to do with excellence. 

There is another side to this story, however. In theory, as opposed to 
the main trend of empirical research, some recognition of normative systems 
does exist. There is not much of a theory of friendship, or of love, in social 
science, but we do have the concept of the “primary relation,” of which 
love and friendship are characteristic illustrations. What is a primary rela- 
tion? It is a social bond marked by the free and spontaneous interaction 
of whole persons, as distinguished from the constrained and guarded arms- 
length contact of individuals who commit only a part of themselves to the 
social situation. In the primary relation, there is deep and extensive com- 
munication; ‘individuals enter this experience as a way of directly attain- 
ing personal security and well-being, not as a means to other ends. This 
rough and elliptical statement is very close to what most sociologists would 
accept. Yet clearly it states an ideal only incompletely realized in the actual 
experience of living persons. 

This illustration permits us to clarify the role of assessment in the ob- 
servation and analysis of normative systems. The normative concept or model 
tells us what are the attributes of a primary relation. Only with this in mind 
can we properly classify our observations or identify the significant forces 
at work. To formulate the ideal primary relation is part of what theory is 
about in social psychology. This formulation, to be sure, will avoid the 
language of morality. It will specify social and psychological states, such as 
the quality of communication. Still, the intellectual function of the model 
is to provide a framework for diagnosis, including standards against which 
to assess the experience being studied. The small nuclear family is largely 
based on primary relations, but where communication between generations 
is weakened, and where authority requires impersonal judgment and disci- 
pline, the fulfillment of the primary-relations ideal is limited. 

Whatever the assessment, it is always from the standpoint of the norma- 
tive system being studied. The student of a normative system need not have 
any personal commitment to the desirability of that system. We may all 
agree that primary relations are a good thing, and the values they realize 
“genuine” values, but it is precisely the role of the social scientists to avoid 
the moralistic fallacy that primary relations are always a good thing. Where 
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impersonality and objectivity are needed, the intimacy and commitment 
associated with primary relations may well be inappropriate. A different 
ideal, that of “official” behavior, may be called for. This ideal, too, is a 
demanding one and it is likely to be fulfilled in practice only partially. The 
investigator, in making his assessments from the standpoint of some pur- 
portedly operating normative system, can be quite detached about whether 
that system’s ideals should be striven for in the circumstances. Indeed, the 
social scientist should be able to say whether the context is appropriate for 
the institution and support of a particular normative system. It might well 
be concluded that in the circumstances the attempt to create a friendship, 
to sustain a university, or to establish a democracy could only result in a 
distortion of the ideals these phenomena embody. 

These remarks about detachment are made without prejudice to the 
view that certain ideals may be elements of an objective moral order. What- 
ever we may think of the appropriateness of friendship or love in a given 
context, we may still conclude that the values inherent in primary rela- 
tions are of vital importance to man’s well-being, and sometimes to his 
survival. This is only to say that he must find them somewhere, not that 
they are always appropriate. It may also be argued that no normative system 
is possible, or at least viable, unless it contains some ideals that all men 
can recognize as having a general moral validity. This position has much 
merit, but it is not necessary to the argument I am developing here. 

Another illustration of support in sociological theory for the relevance 
of normative systems is the concept of “public opinion.” Again, the trend 
of empirical research is to neutralize the term, to reduce it to the mere 
distribution of attitudes in a population. But conceptually a “public” is 
usually distinguished from a “crowd” or “mass” in that the behavior of a 
public, including the formation of public opinion, has a greater rational 
component and a greater self-consciousness. The member of a public acts 
rationally usually in his own immediate self-interest, but also potentially 
in the light of a larger sense of public interest. The formation of public 
opinion involves rational debate and is not merely the result of suggestibility 
or emotional rapport. 

Clearly this view of public opinion presumes a normatively oriented 
system of organization and interaction. Given such a concept, which speci- 
fies standards, we can critically analyze opinion-making, not out of our own 
subjective preferences, but on the basis of a theory stating the conditions 
under which public opinion as a distinctive phenomenon is created. It fol- 
lows that the state of opinion we actually observe will only approximate 
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Concepts that specify ideal states are familiar enough in social science, 
and elsewhere as well. Any typology must designate, at least implicitly, a 
“pure” or “ideal” state with which purported instances of the type may 
be compared. The term “model” suggests a similar logic. However, not 
all types or models are normative; they do not necessarily have to do with 
the realization of values. When the realization of values is involved, social 
scientists seem to lose their zest for model-building. This probably has much 
to do with anxieties provoked by the epistemological dogma that values are 
“subjective.” 

The study of normative systems is one way of bridging the gap between 
fact and value. At the same time, the objectivity and detachment of the 
investigator can remain unsullied. The great gain is that we can more 
readily perceive latent values in the world of fact. This we do when we 
recognize, for example, that fatherhood, sexuality, leadership, and many 
other phenomena have a natural potential for “envaluation.” Biological 
parenthood is readily transferred into a relationship guided by ideals. This 
occurs, not because of arbitrary social convention, but because the satis- 
factions associated with parenthood — satisfactions which are biologically 
functional — are not fully realized unless a guiding ideal emerges. The 
same holds true for the dialectic of sex and satisfaction. On a different plane, 
but according to the same logic, if leadership is to be effective and satisfying, 
it must go beyond simple domination to encompass a sense of responsibility. 

This perception of latent values in behavior and organization is no mere 
sop to the moralizer. It enriches the thought and refines the observations 
of the student of society. Taken seriously, it may also serve to clear up some 
difficulties in contemporary sociological theory. Thus much attention is 
devoted these days to “functionalism.” This is the view that items of be- 
havior and of social structure should be examined for the work they do in 
sustaining or undermining some going concern or system. What is apparently 
or manifestly propaganda may be interpreted as latently a way of contribut- 
ing to group cohesion by keeping members busy; a mode of punishment 
sustains the common conscience; selective recruitment of administrative per- 
sonnel undermines an established policy or bolsters a shaky elite. Functional 
analysis is most familiar in the study of personality where a great many 
items of perception and behavior become meaningful only when their con- 
tribution to the maintenance of personal adjustment, including neurotic 
adjustment, is understood. 

In all such interpretations, a system must be posited, whether it be at 
the level of personality or of group structure. The system is known insofar 
as a theory can be elaborated stating what the system “needs” to sustain it- 
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self. These needs are sometimes called “functional requisites.” But here a 
persistent difficulty arises. There is a strong and understandable tendency 
to identify what is required for the maintenance of a system with what is 
required for the bare survival of a group or individual. The very term “sur- 
vival” suggests that what is at stake is the biological extinction of the in- 
dividual or the complete dissolution of the group. In fact, however, systems 
may decay despite the continuity of individual or group life. If a man ex- 
tricates himself from neurotic dependence on another person, then a system 
has changed. If an organization maintains its personnel and budget, and 
even its formal identity, but transforms its effective goals, capabilities, com- 
mitments, and role in the community, then too a system has changed. To 
be sure, some systems are indispensable if life is to exist at all; but other 
systems are required if a certain kind of life is to survive. And it is fair to 
say that in social science the most important analyses have to do not with 
the bare continuity of life but with certain kinds and levels of organization. 

A great many such systems are normative in the sense that their organ- 
ization and development are governed by certain master ideals. A familiar 
and widespread illustration is the governing ideal of rationality in economic 
and administrative systems. In normative systems, it should be noted, terms 
like “maintenance” and “survival” are relevant but not adequate. They 
do not prepare us for observing, when it occurs, the evolutionary develop- 
ment of the system toward increased realization of its implicit ideals. 

Sociology has studied normative systems, and even the self-realization 
of systems, for a long time (as witness the monumental work of Max Weber 
on the unfolding of rationality in modern institutions), but we have not 
thought through the implications of this intellectual concern. When we do, 
it will be a matter of course to recognize that a system may be known pre- 
cisely by its distinctive competence or excellence, as well as by its special 
inner strains and vulnerabilities. 

I have offered these remarks with malice prepense. They are meant to 
suggest that sociological inquiry has ample warrant for the study of law as 
a normative order. And this is the first, indispensable step toward a rap- 
prochement between sociology and natural law. 


II. RELATIVISM AND HuMAN NATURE 


A SECOND BARRIER to the acceptance of natural law among social scientists 
is the widespread commitment to moral relativism. But whatever else it 
may or may not be, the natural law philosophy is not relativist. At least, 
it is committed to the view that universal characteristics of man, and con- 
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comitant principles of justice, are discoverable. It does not necessarily hold 
that such generalizations are known, only that they are knowable, 

What should a reading of modern sociology, and related subjects, tell 
us on this issue? Here we must remember the polemical context within which 
sociology developed. We must also keep in mind the moral impulses, and 
the high-minded educational aspirations, that have guided writing and teach- 
ing in this field. Sociology was nurtured by the revolt against an atomist, 
individualist image of man and the corollary view of society as the product 
of human will, albeit an imperfect will. Society was the dependent variable, 
created by beings endowed ab initio with mind and self. Sociological theory 
countered by stressing the creative role of society, especially in making pos- 
sible just those attributes of self-awareness, reason, and symbolic imagina- 
tion that are distinctively human. This approach proved seminal indeed, 
and a great deal of very valuable work, in many special areas, has resulted 
from it. At the same time, it lent powerful support to the notion that there 
really is no such thing as “human nature,” that, in familiar accents, man 
may have a history, but not a nature. 

The moral and educational aims of sociologists, social psychologists, and 
anthropologists helped relativism considerably. These social scientists ac- 
cepted a liberalizing mission, and many pursued this mission with admirable 
zeal. They sought more tolerance, more sympathetic understanding, a deeper 
sense of human community. This breadth of vision and generosity of spirit 
was to be gained by stressing the fateful dependency of man on his social 
environment. If we realize that what men can achieve and what they strive 
for, what they respect and what they fear, are deeply and decisively affected 
by the conditions under which they grow up, then surely sympathetic under- 
standing will be encouraged. If we recognize the great diversity of cultures, 
with what variety and ingenuity communities have solved the problems of 
survival and designed valued ways of life, then our parochial views will be 
modified and the richness of human experience appreciated. Above all, the 
easy tendency to treat our own ways as natural and to see them as stemming 
from “human nature” will be rejected. This understanding would contribute 
to freedom and enlightenment. It would yield benign doctrines encouraging 
the transformation of social conditions in order to correct moral ills, shifting 
the locus of responsibility from the individual to organized society. 

A critical scrutiny of this intellectual movement suggests, however, that 
radical conclusions regarding human nature and moral relativism are neither 
well grounded in theory nor truly supported by the empirical evidence. In 
particular, the argument from cultural diversity is at best inconclusive, To 
be sure, the diversity of cultures is impressive. It is especially impressive to 
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undergraduates, and is a very valuable antidote for any tendency to guffaw 
at strange practices and call other people “gooks.” No doubt, many older 
efforts to identify essential traits of human nature, for example that men 
are naturally acquisitive or pugnacious, have been discredited. But if older 
generalizations have been wrong, new and more sophisticated ones may yet 
be valid. 

That there is unity in this diversity — what some anthropologists have 
called the “psychic unity of mankind” — is often acknowledged. This ac- 
knowledgment comes easily if we are speaking of drives, such as hunger or 
sex, and potentialities, such as the capacity to learn and use language. But 
there are other features of man’s psychic unity (not much studied, to be 
sure) more directly relevant to what is universal in social organization and 
pervasive in human values. I have in mind such motivating forces as the 
search for respect, including self-respect, for affection, and for surcease of 
anxiety; such potentialities as the union of sex and love, the enlargement 
of social insight and understanding, reason, and esthetic creativity. That 
man has morally relevant needs, weaknesses, and potentialities is supported, 
not contradicted, by the anthropological evidence. Moreover, if there are 
many different ways in which self-respect can be won, it does not follow that 
a study of those ways would not reveal certain common attributes. Human 
dignity, and the conditions for sustaining it, would be a proper subject 
for sustained inquiry. But there has been little interest in it. 

There is an odd paradox in the teachings of cultural relativism. The very 
impulse which moves these teachings presumes that there is a morally rele- 
vant common humanity. The whole point of the doctrine has been to en- 
courage respect for others as human. The underlying assumption is that 
all men need and deserve respect despite their diverse ways of life. What 
is this if not a theory of human nature? Moreover, the doctrine assumes 
that there are general principles for showing respect effectively, despite 
the fact that for each culture there may be variations in detail. The paradox 
is that a moral impulse, a bid for humility and sympathetic understanding, 
has become an obstacle to moral judgment. But that need not be so. A 
more careful consideration of the conclusions regarding man’s nature im- 
plicit in the doctrine of cultural relativism, and derivable from compara- 
tive studies, can remove the paradox and free inquiry from some formidable 
roadblocks. 

I conclude that the findings of modern social science do not refute the 
view that generalizations about human nature are possible, despite the ef- 
fects of social environment and the diversity of cultures. Nothing we know 
today precludes an effort to define “ends proper to man’s nature” and to 
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discover objective standards of moral judgment. This does not mean that 
proper ends and objective standards are knowable apart from scientific in- 
quiry. It does mean that psychic health and well-being are, in principle, 
amenable to definition; and that the conditions weakening or supporting 
psychic health can be discovered scientifically. It also means that all such 
conclusions are subject to revision as our work proceeds. 

Whether we are able now to say what human nature consists of, is not 
important. We are not completely at a loss, but any current formulations 
would still be very crude. The essential point is that we must avoid any 
dogma that blocks inquiry. Relativism is pernicious when it insists, on woe- 
fully inadequate theoretical and empirical grounds, that the study of human 
nature is a chimera, a foolish fancy. To say we “know” there is no such 
thing, and that there is no use looking for it, is to abandon the self-correc- 
tive method of science. It is also to ignore much evidence regarding the 
psychic unity of mankind. 


III. PosrrrvE LAw AND THE LEGAL ORDER 


Most pDEFINiTIONS of law — and they are not really so various as is some- 
times suggested — remind us that we are dealing with a normative system 
and a master ideal, in the sense discussed above. Aquinas is perhaps most 
explicit, calling law “an ordinance of reason for the common good, made 
and promulgated by him who has care of the community.” But even the 
efforts of Gray and Holmes to avoid a normative definition surely falter 
when they emphasize “the rules which the courts, that is, the judicial organs 
of that body, lay down for the determination of legal rights and duties” or, 
in the Holmesian formula, “the prophecies of what the courts will do in fact, 
and nothing more pretentious, are what I mean by the law.” For the mean- 
ing of “court” or “judicial organ” is plentifully supplied with normative con- 
notations, such as the idea of being duly constituted, independent rather than 
servile, and offering grounded decisions. 

In framing a general concept of law it is indeed difficult to avoid terms 
that suggest normative standards. This is so because the phenomenon itself 
is defined by — it does not exist apart from — values to be realized. The 
name for these values is “legality.” Sometimes this is spoken of as “the rule 
of law” or, simply, “the legal order.” Legality is a complex ideal embracing 
standards for assessing and criticizing decisions that purport to be legal, 
whether made by a legislature or a court, whether elaborating a rule or ap- 
plying it to specific cases. 
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The essential element in legality, or the rule of law, is the governance of 
official power by rational principles of civic order. Official action, even at 
the highest levels of authority, is enmeshed in and restrained by a web of 
accepted general rules. Where this ideal exists, no power is immune from 
criticism nor completely free to follow its own bent, however well-intentioned 
it may be. Legality imposes an objective environment of constraint, of tests 
to be met, of standards to be observed, and, not less important, of ideals to be 
fulfilled. 

This concept of legality is broad enough, but it is not so broad as the 
idea of justice. Justice extends beyond the legal order as such. It may have 
to do with the distribution of wealth, the allocation of responsibility for 
private harms, the definition of crimes or parental rights. Such issues may 
be decided politically, and law may be used to implement whatever de- 
cision is made. But the decision is not a peculiarly legal one, and many 
alternative arrangements are possible within the framework of the rule of 
law. How far government should intervene to direct social and economic life 
is a question of political prudence, in the light of justice, but how the gov- 
ernment behaves if it does exercise broader controls or enter new spheres 
of life quickly raises questions of legality. 

The ideal of legality has to do with the way rules are made and with 
how they are applied, but for the most part it does not prescribe the con- 
tent of legal rules and doctrines. The vast majority of rules, including judge- 
made rules, spell out policy choices, choices not uniquely determined by 
the requirements of legality. Whether contracts must be supported by con- 
sideration; whether a defendant in an accident case should be spared lia- 
bility because of plaintiff's contributory negligence; whether minors should 
be relieved of legal consequences that might otherwise apply to their actions 
— these and a host of other issues treated in the common law are basically 
matters of general public policy. For practical purposes, and especially be- 
cause they arise in the course of controversies to be adjudicated, a great 
many of these policy matters are decided by the courts in the absence of, 
or as a supplement to, legislative determination. In making these decisions, 
and in devising substantive rules, the courts are concerned with dimensions 
of justice that go beyond the ideal of legality. Legality is a part of justice, 
but only a part. It is indeed the special province of jurists, but it is not their 
only concern. On the other hand, when they act outside the province where 
the ideal of legality is at issue, the courts share with other agencies of govern- 
ment the responsibility for doing justice. It is not legality alone which de- 
termines what the rule should be or how the case should be decided. That 
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depends also on the nature of the subject matter and on the claims and 
interests at stake. Whether the outcome is just or unjust depends on more 
than legality. 

However, there are times when the ideal of legality does determine the 
content of a legal rule or doctrine. This occurs when the purpose of the 
rules is precisely to implement that ideal, the most obvious illustration being 
the elaboration of procedural rules of pleading and evidence. In addition, 
principles of statutory interpretation, including much of constitutional law, 
directly serve the aim of creating and sustaining the “legal state.” Some 
of these rules are “merely” procedural in the sense that they are arbitrary 
conveniences, chosen because some device was necessary, for which some 
other procedure might readily be substituted. Others are vital to just those 
substantial rights which the ideal of legality is meant to protect. These in- 
clude all that we term civil rights, the rights of members of a polity to act 
as full citizens and to be free of oppressive and arbitrary official power. 
Again, it is not the aim of this ideal to protect the individual against all 
power, but only against the misuse of power by those whose actions have 
the color of authority. Of course, in our society we may have to extend our 
notions of who it is that acts “officially.” 

Perhaps the most difficult area governed by the ideal of legality is the 
process of judicial reasoning itself. Fundamentally, of course, this is part of 
the law of procedure, but it has a special obscurity as well as a special 
significance. The crucial problem here is to justify as legal the exercise of 
judicial creativity. That there is and must be creativity, whatever the name 
we give to it, is no longer seriously disputed. The question remains, how- 
ever, whether there is something beyond the bare authority of the court, 
or reliance on a vague “sense of justice,” to support the idea that judge- 
made policy has the stamp of legality. 

One approach to this problem gives special weight to the legal tradi- 
tion, to the received body of concepts, principles, doctrines, and rules. By 
working with these pre-existent legal materials, the law is in some weak 
sense “discovered,” at the same time that creativity is permitted. Using fa- 
miliar concepts establishes a link with the past and tends to create (though 
it does not guarantee) a smooth, gradual transition from one accepted policy 
to another. In this way legal craftsmanship, defined by its familiarity with 
the limits and potentialities of a certain body of materials and certain modes 
of decision, can ease social change by extending the mantle of legitimacy. 
A new policy, if it can be blanketed into contract doctrine or fitted into 
the law of torts, can have a peculiarly “legal” quality simply because of the 
ideas with which it is associated. It seems fair to say that this peculiar func- 
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tion of the law is weakening because it has become less attractive to the 
legal profession. This is so in part because of the modern interest in avoid- 
ing arcane language, in making policy objectives explicit, and in criticizing 
conventional legal categories. One may wonder, however, whether enough 
attention has been given to the role of legal concepts in defining an implicit 
delegation of power to the courts. This might be thought of as a working 
arrangement by which society allows the courts to make policy within areas 
marked out by the received body of legal ideas. It is assumed that these 
ideas are bounded, not limitless; that legal reasoning and judicial behavior 
contain some built-in restraints; and there is no contrary action by a legis- 
lature. 

Another approach is to emphasize, not the “artificial reason” of the 
law, but the role of natural reason in the ideal of legality. Among the at- 
tributes of legality is a commitment to the search for truth, to consistency 
of thought, and to logical analysis of evidence as relevant, of classifications 
as inclusive, of analogies as persuasive. In this sense, there is no special legal 
reasoning; there is only the universal logic of rational assessment and scien- 
tific inquiry. The ideals of science and of legality are not the same, but 
they do overlap. Judicial conclusions gain in legal authority as they are 
based on good reasoning, including sound knowledge of human personality, 
human groups, human institutions. 

The meaning of law includes the ideal of legality. That ideal, even 
though not yet completely clarified or specified, is the source of critical judg- 
ment concerning constituent parts of the legal order, especially particular 
rules and decisions. When a part of the law fails to meet the standards 
set by that ideal, it is to that extent wanting in legality. It does not necessarily 
cease to be law, however. It may be inferior law and yet properly command 
the respect and obligation of all who are committed to the legal order as 
a whole. At the same time, a mature legal system will develop ways of 
spreading the ideals of legality and of expunging offending elements. 

The subtlety and scope of legal ideas, and the variety of legal materials, 
should give pause to any effort to define law within some simple formula. 
The attempt to find such a formula often leads to a disregard for more 
elusive parts of the law and excessive attention to specific rules. But even 
a cursory look at the law will remind us that a great deal more is included 
than rules. Legal ideas, variously and unclearly labeled “concepts,” “doc- 
trines,” and “principles,” have a vital place in authoritative decision. “Detri- 
mental reliance,” “attractive nuisance,” “reasonable doubt,” “exhaustion of 
remedies,” “agency,” and “interstate commerce” are among the many famil- 
iar concepts which purport to grasp some truth and provide a foundation 
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for the elaboration of specific rules. In addition, of course, there are even 
more general ideas or principles stating, e.g., the necessary conditions of 
“ordered liberty” or that guilt is individual rather than collective. It would 
be pointless to speak of these as merely a “source” of law; they are too close- 
ly woven into the fabric of legal thought and have too direct a role in de- 
cision-making. 

Variety in law is manifest in other ways, too. We may speak, for example, 
of variety in function: Law is called upon to organize public enterprises; 
to establish enforceable moral standards; to mediate differences while main- 
taining going concerns; to arrange contractual or marital divorces; to make 
public grants; to investigate; to regulate some private associations, to de- 
stroy others. These and other functions have yet to be adequately classified 
or systematically studied. It seems obvious that such study is a precondition 
for formulating a valid theory of law. 

There are also well-known qualitative differences in the authority of 
legal pronouncements, If opinions are divided; if there is manifest confu- 
sion of concepts, monitored by legal scholarship; if rules or concepts are 
based on received tradition alone; if a particular rule is inconsistent with 
the general principles of a particular branch of law — then the authority 
of opinion or judgment is weakened. If all laws are authoritative, some are 
more authoritative than others. 

These considerations support Lon Fuller’s view that the legal order has 
an implicit or internal morality,* a morality defined by distinctive ideals and 
purposes. To say this, of course, is not to end inquiry but virtually to begin 
it. We must learn to distinguish more sharply between “bad law” that is 
merely bad public policy and law that is bad because it violates or incom- 
pletely realizes the ideals of legality. And we must attain a better under- 
standing of how public purpose affects legal principle, as when we recognize 
that society binds itself especially tightly in the administration of criminal 
justice, generally requiring evidence of intent and barring retroactive legis- 
lation. 

If the legal order includes a set of standards, an internal basis for criticism 
and reconstruction, then an essential foundation is laid for a viable theory 
of justice. In his sympathetic treatment of the natural law position,5 Morris 
Cohen was almost right in arguing that we must be able to appeal from 
the law that is to the law that ought to be, from positive law to principles 
of justice. But he did not quite see that at least some principles of justice 


4. Lon L. Fuller, Positivism and Fidelity to Law — A Reply to Professor Hart, 71 


Harvarp Law Review 645 (1958). 
5. Morris R. Cowen, REASON AND Nature 408 (Glencoe, Ill.: The Free Press, 1953). 
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are ingredients of the ideal of legality and are therefore part of “the law 
that is.” In many cases, we appeal from specific rules or concepts in the 
law to other concepts and to more general principles that are also part of 
the law. This is sometimes put as an appeal from “laws” to “the law,”® 
and there is merit in that approach. But it has the disadvantage of suggest- 
ing that “the law” is something disembodied and unspecifiable, when in 
fact all we mean is that general principles of legality are counterposed to 
more specific legal materials. Both belong to a normative system whose 
“existence” embraces principles of criticism and potentialities for evolution. 

With this approach in mind, we can give to positive law its proper place 
and meaning. “Positive law” refers to those public obligations that have 
been defined by duly constituted authorities. This is not the whole of law, 
and it may be bad law. Law is “positive” when a particular conclusion has 
been reached by some authorized body — a conclusion expressed as an un- 
ambiguous rule or as a judgment duly rendered. This definition differs from 
the suggestion made by Holmes that law is what the courts will do, assuming 
that he meant to define positive law. I am emphasizing what the courts 
have done, because what they will do may depend on the whole body of 
legal materials. 

Positive law is the product of legal problem solving. The legal order 
has the job of producing positive law as society’s best effort to regulate 
conduct and settle disputes. What is done may be only imperfectly guided 
by legal principles, perhaps because those principles themselves are inade- 
quate, but it remains law for the time being. As such, it has a claim on 
obedience. Positive law invokes a suspension of personal preference and judg- 
ment with regard to the specific issue. To suspend judgment, of course, is 
not necessarily to fail to have a judgment, but someone else’s judgment is 
taken as an authoritative guide to behavior. Suspension in this sense is right- 
fully invoked because obedience to positive law is essential to the survival 
and integrity of the system as a whole. For the system to function, it is neces- 
sary that only specially appointed individuals may disregard a positive law, 
by changing or reinterpreting it, or by modifying its effect in a particular case 
when other rules can be brought to bear. 

Obedience to positive law, irrespective of private judgment, is not an 
abandonment of reason. On the contrary, as has been well understood for 
a long time, it is a natural outcome of reasoned assent to the system as a 


6. See Roscoz Pounp, 2 JurtsPpRUDENCE 106 (St. Paul: West Publishing Co., 1959). 
Note also his comment at 107: “Law in the sense we are considering is made up of pre- 
cepts, technique, and ideals: A body of authoritative precepts, developed and applied by 
an authoritative technique in the light or on the background of authoritative traditional 


ideals.” (Emphasis supplied) 
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whole. It in no way precludes criticism or testing of positive law, including 
the assertion that it is void and without effect. But criticism, testing, and 
change proceed within the broader framework of the legal order, appealing 
to its own ideals and purposes when they are relevant. Of special importance 
is the duty of legal officers, including private counsel, to respond critically 
to the positive law. 

Plainly, positive law includes an arbitrary element. For him who must 
obey it, it is to some extent brute fact and brute command. But this arbi- 
trary element, while necessary and inevitable, is repugnant to the ideal of 
legality. Therefore the proper aim of the legal order, and the special con- 
tribution of legal scholarship, is progressively to reduce the degree of ar- 
bitrariness in the positive law, This rule is comparable to that in science 
where the aim is to reduce the degree of empiricism, that is, the number of 
theoretically ungrounded factual generalizations within the corpus of scien- 
tific knowledge. 

If reducing the degree of arbitrariness is accepted as the central task 
of jurisprudence, a long step is taken toward natural law philosophy. For 
whatever its variations, or its special errors, the concept of natural law has 
survived, and flourished periodically, precisely because of the need to mini- 
mize the role of arbitrary will in the legal order. The basic aim of this philos- 
ophy is to ground law in reason. The question then is, What shall we under- 
stand as the meaning of “reason”? I shall take it to mean what John Dewey 
meant by “intelligence” and, following his basic teachings, suggest that 
scientific inquiry, including inquiry about proper ends and values, is the 
road to a science of justice or natural law. 


IV. Natura Law 


As A DOCTRINE or perspective, the chief tenet of natural law is that arbitrary 
will is not legally final. It holds that an appeal to principles of legality and 
justice is always available. This appeal assumes that every legal order, to 
the extent that it is one, has an implicit constitution. Thus understood, natural 
law is more than a “method.” It is that surely, because it offers a rule, a 
guide to inquiry. But it also has content in that it looks to the ultimate for- 
mulation of principles stating the conditions of just governance. Science also 
combines method and content. Even when we emphasize method, there are 
conclusions to be drawn about the requirements of science as an intellectual 
enterprise. Similarly, liberalism and conservatism are methods of political 
thought and action, but they presume some general truths about man and 


society. 
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Method and content come together when the conclusions of natural 
law inquiry become principles of criticism to be applied to existing positive 
law. These conclusions are not more sacrosanct or eternal than any scientific 
generalization. On the other hand, a conclusion subject to correction is not 
necessarily precarious, It may be firmly grounded in theory and effectively 
supported by evidence. Therefore it does not lack the authority of reason 
as a guide to human action. 

By its very name, “natural law” connotes a concern for drawing con- 
clusions about nature. In other words, natural law presumes inquiry. And 
this entails a commitment to the ideals and canons of responsible thought. 
This does not mean, of course, that legal rules or doctrines are the same 
as scientific generalizations. The latter are “laws” in a quite different sense. 
Legal norms or principles are “natural law” to the extent that they are 
based upon scientific generalizations, grounded in warranted assertions about 
men, about groups, about the effects of law itself. 

To put the matter this way may seem all too innocent. Among those 
who seek to improve legal doctrine and the administration of justice, few 
would question the importance of having more knowledge about how people 
behave in legal settings. Studies of deterrence and criminal law, of jury be- 
havior, of arbitration, and of legally relevant changes in industrial organi- 
zation, would all be welcome. Such studies are safe enough when they do 
not address themselves to the basic ideals of legality and therefore to the con- 
stitution of the legal order. In principle, however, there is no reason why the 
most general concepts of law — equality, reasonableness, fairness, and the 
like — should not be as subject to criticism, on the basis of scientific in- 
vestigation, as are narrower legal concerns. When that occurs all innocence 
is lost and the quest for law is uneasily resumed. 

Whatever the scope of our concern, natural law inquiry presumes a set 
of ideals or values. Most broadly, this is the welfare of man in society; law 
is examined for its potential contribution to that welfare. A more specific 
objective of natural law inquiry is to study the structure of the legal order 
as a normative system and to discover how the system can be brought closer 
to its own inherent ideals. Thus law is tested in two ways: first, against con- 
clusions regarding the needs of man, including his need for a functioning 
society; second, against tested generalizations as to the requirements of a 
legal order. To some extent, the latter really includes the former, because 
among the requirements of a legal order is the capacity to serve human well- 
being by protecting and facilitating at least some vital aspects of social life. 

On one vital point it seems wise to limit our intellectual commitments. 
It is not necessary for natural law supporters to prove or maintain that man 
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qua man has any inherent duties, including the duty to live at all or to choose 
the good and avoid evil. This may be so on other grounds, but it is not essen- 
tial to the natural law perspective. To be sure, the duties of man as father 
or as citizen are subject to social and legal definition, but that is a more 
limited assertion. Moreover, I should like to shift the emphasis. From the 
standpoint of natural law, the duty lies in the legal order. If there is to be a 
legal order, it must serve the proper ends of man. It must not debase him or 
corrupt him. It must not deprive him of what is essential to the dignity and 
status of a human being. Whether or not any particular human being accepts 
a commitment to life, or to the good life, the law has no such freedom. It 
exists, on any theory, precisely to insure that at least the minimum conditions 
for the protection of life are established. The master ideals of justice and 
legality broaden that commitment considerably. But broad or narrow, it is 
the system that has the commitment. 

As I have suggested earlier, there is nothing strange about this view- 
point to the sociologist acquainted with “functional” analysis. Functionalism, 
in stating “the requirements of a going concern,” must identify what is 
essential to the system it is studying and then work out what is needed to 
sustain it at some specified level of activity or achievement. The level speci- 
fied is not necessarily an arbitrary preference; it is at least partly set by the 
theory of what “is” a nuclear family or a trade union or an industrial so- 
ciety. To study a type of society is to learn what its distinctive structure is, 
and what it is capable of, as well as what forces are generated within it tend- 
ing to break it down or transform it. At no point in that analysis is it neces- 
sary to show that all participants desire the system or have a duty to up- 
hold it. But if the system is to be maintained, then certain requirements, 
taking account of natural processes, must be met. 

Thus far I have argued: 

a) Natural law presumes scientific inquiry; 

b) Natural law presumes an end-in-view, a master ideal which guides 
inquiry; 

c) Natural law searches for and incorporates enduring truths regarding 
the morally relevant nature of man, e.g., his need for self-respect; 

d) Natural law searches for and incorporates enduring truths regarding 
the morally relevant nature of society, e.g., the distribution and use of social 
power; 

e) Natural law searches for and incorporates enduring truths regard- 
ing the nature and requirements of a legal order. 

It is obvious that the authority of natural law, and its development, 
must depend on progress in the social sciences. Where social knowledge 
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is weak, as in the formulation of theoretically well-grounded and empirically 
tested generalizations about universal psychic or political phenomena, nat- 
ural law must also be limited in its authority. Just because this is so, the 
natural law school has the right and the obligation to criticize social science 
and help make it more fruitful and more sophisticated. 

One response to the difficulty of discovering general truths about man 
and society is to emphasize the “flexibility” or “variable content” of natural 
law. (This may also be a defensive reaction to the criticism of natural law 
philosophy as absolutist and dogmatic.) There is an important insight here, 
but it must be placed in proper perspective. It is true that natural law 
presumes changing legal norms, but this does not require abandoning the 
quest for universals or the assertion of them when they are warranted. A 
grasp of this point is essential if the relation between sociology and natural 
law is to be rightly understood. 

Why does natural law presume changing norms? The reason is that its 
basic commitment is to a governing ideal, not to a specific set of injunctions. 
This ideal is to be realized in history and not outside of it. But history makes 
its own demands. Even when we know the meaning of legality we must 
still work out the relation between general principles and the changing 
structure of society. New circumstances do not necessarily alter principles, 
but they may and do require that new rules of law be formulated and old 
ones changed. 

In a system governed by a master ideal, many specific norms, for a time 
part of that system, may be expendable. The test is whether they contribute 
to the realization of the ideal. Many norms evolve or are devised to take 
account of quite specific circumstances; and when those circumstances change, 
the norm may lose its value for the system. Thus the governing ideal of the 
system may be administrative rationality, but specific norms will vary de- 
pending on the purpose of the enterprise and upon its stage of develop- 
ment. For example, the norm of decentralization does not always serve the 
end of administrative rationality. Yet that end continues to have a vital 
influence on the selection of appropriate norms. 

There are two valid interpretations of the idea that natural law has 
a changing content. (1) As inquiry proceeds, it is always possible that basic 
premises about legality, including underlying assumptions regarding human 
nature and social life, will be revised. (2) As society changes, new rules 
and doctrines are needed in order to give effect to natural law principles 
by adapting them to new demands, new circumstances, new opportunities. 
These perspectives demand that we detach natural law from illusions of 
eternal stability. They also require us to reject the notion that natural law 
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must be a directly applicable code or it is nothing. A set of principles is 
not a code, any more than the principle of the conservation of energy is a 
specific physical theory. Natural law provides the authoritative materials 
for devising codes and for criticizing them, in precisely the same way as 
constitutional principles affect legislation and judge-made rules. 

It may be helpful to illustrate briefly the dialectic of continuity and 
change in natural law. At the same time, we can see something of the 
relevance of sociological inquiry. Let us consider the idea of “fiduciary re- 
sponsibility.” This is a legal concept containing the implicit principle that 
where power is exercised under the color of benefit to another, then the 
one who holds power must comport himself in ways consistent with the 
fiduciary basis of his authority.’ A fiduciary cannot treat his beneficiary as 
if he were merely his obligee in a contractual arrangement. He owes duties 
of loyalty and good faith appropriate to the status assumed, Different fi- 
duciary relations call for different duties, but they have some attributes in 
common. 

After much more analysis and testing, the general principle stated here 
may emerge as part of the corpus of natural law. It is based both on ideals 
of justice and on empirical theories regarding the temptations that beset 
men under certain conditions. These conclusions are subject to inquiry and 
to correction as may be necessary. But even as the principle remains, there 
is still the problem of giving it effect by embodying it in specific rules and 
doctrines. 

Traditionally, the principle of fiduciary responsibility has been applied 
primarily in the law of property. In effect, a “trustee” is a kind of fidu- 
ciary who holds title to property and has a legal obligation to keep or use 
that property for someone else’s benefit. There are fairly elaborate rules, 
and associated concepts and doctrines, stating how various kinds of trusts 
may be created and specifying the powers and responsibilities of trustees. 
This application of the broader principle reflects, of course, the needs of 
economic and social life in a particular historical epoch, as for pooling of 
investment funds, for the protection of family interests, of the interests of 
minors, and of those for the benefit of whom a public trust may be created. 
Social needs have joined with concepts of fairness to determine what specific 
rights will be protected, what norms embodied in positive law, and what 
legal ideas accepted to guide and justify the formulation of new rules. At 
the same time, legal development is constrained by a more or less conscious 
awareness of the limitations of positive law as an instrument of social control. 


7. This statement does not necessarily include all the obligations, or embrace all the 
relations, that may be included in the legal concept of fiduciary duty. 
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There are good reasons why at any given time the general principle 
of fiduciary responsibility is not universally or automatically applied wherever 
fiduciary authority exists. The situations to which it could be applied might 
not be sufficiently important to justify the social cost of exercising formal 
control; such control might be ineffective because the resources and tech- 
niques of the law are inadequate; there might be other values, such as the 
autonomy of group life, which overweigh the need for justice based upon 
this principle. Yet the principle remains latent in the law and can be applied 
when needed as part of authoritative legal materials. 

New historical developments, especially the rise of large bureaucratic en- 
terprises, may well give the principle of fiduciary responsibility a fuller role 
in the law. The principle has already been applied for some time in regu- 
lating the conduct of corporation directors. The director is not technically a 
trustee, but that he is in some sense a fiduciary is not seriously questioned. 
Difficulties arise as to whether the fiduciary relation extends from the di- 
rector to the corporation as an institution, to the stockholders, or perhaps 
to other classes of beneficiaries, including creditors, employees, customers, and 
the general public. Some voices are heard to say that all of these interests 
partake of the beneficitum, though it is hard to formulate workable norms 
of responsibility to so heterogeneous a constituency. The important point is, 
however, that the principle of fiduciary responsibility is no longer clearly 
tied to a definite res or property interest, as that is understood in the law 
of trusts. The responsibility of the corporate director is more diffuse, both 
as to subject matter and as to beneficiary. 

Some steps have been taken to apply the principle of fiduciary responsi- 
bility to trade union leaders.® It is becoming increasingly clear that at least 
the trade union “international” has been evolving in a bureaucratic direc- 
tion, with self-perpetuating leaders and with an essentially passive mem- 
bership which “buys” a service with its dues. This is not the whole truth, 
of course, but it is sufficiently true to justify the development of new legal 
safeguards against overreaching and potentially tyrannical union directorates. 
The sociological truth is that the modern large trade union, like the modern 
large corporation, cannot be adequately controlled by internal democratic 
processes. This is so because of a fundamental change in social organization 
and not because leaders are venal or members morally debilitated. The 
nature of membership has been profoundly altered. The trade union mem- 
ber does not see the need for effective participation beyond the payment 
of dues to support the power of the organization and the professional services 


8. See Archibald Cox, Internal Affairs of Labor Unions under the Labor Reform Act of 
1959, 58 MicuicAN Law Review 827-29 (1960). 
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of the union staff. To be sure, this change is probably not as radical as the 
shift in the meaning of shareholding, but the direction is the same. 

The outcome is that members or owners of large enterprises, abdicating 
effective control, are in need of outside support for the protection of their 
interests. Such support can come by invoking the principle of fiduciary 
responsibility. This will not necessarily be effective in the courts, or in legis- 
lation, depending on whether the application of it in these circumstances 
can meet other demands, including consistency with related legal rules and 
with the effective administration of justice. But the natural law principle 
can be a starting point for legal craftsmanship. 

The application of such a principle often depends on what may be 
called “institutional assessment.” I have in mind the study of a complex 
enterprise, or type of enterprise, such as a school, church, political party, 
business firm, or government agency. The aim of institutional assessment 
is to determine what goals or objectives can be attributed to the enterprise, 
the capabilities it has, the strategies it lives by, its characteristic weaknesses, 
the distinctive significance it has for the life of the member, and what its 
probable line of evolution may be. Institutional assessment is one of the great 
practical and theoretical aims of social science, to which the sociology of 
large-scale organizations can make very important contributions. The de- 
velopment of this line of inquiry is still very primitive, but the needs of the 
legal order may require us to do the best we can with the intellectual tools 
now available. This is just what is being done in current discussions of the 
responsibilities of corporation directors and trade union leaders. 

As a legal approach to the creation of responsible leadership, the fidu- 
ciary principle may have a “competitor.” This is the concept of private 
government. In the assessment of modern industrial institutions, one con- 
clusion taking shape today is that large, stable business enterprises and trade 
unions are performing significant governmental functions.9 If this is more 
than a vaguely suggestive idea, the question is raised whether general prin- 
ciples of just governance should be applied to the exercise of authority in 
industry. Should the concepts and norms of “due process” be carried over? 
This would not necessarily depend on a doctrine of implied delegation of 
powers from the “official” government to the “private” government. It might 
mean simply that wherever the functions of governance are exercised there 
should be corresponding restraints on the exercise of authority. If such a 
view is ultimately clarified and adopted, the principle of fiduciary responsi- 


9. See RicHarp Eris, THE MeEANiING oF Mopern Business ch. III (New York: 
Columbia, 1960); also the writings of A. A. Berle and Peter Drucker. For a critical view, 
see SHELDON S. WoLIN, Potitics AND Vision ch. X (Boston: Little, Brown, 1960). 
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bility may drop out as a direct source of guidance. It is arguable, how- 
ever, that the fiduciary principle underlies the responsibility of governors 
and therefore would still make its contribution to the legal result. 

A general theory of responsibility and authority would be part of natural 
law. The theory rests on both logic and experience, on the clarification of 
meanings as well as on propositions about anxiety, aspiration, and group 
structure. Insofar as its elements withstand the test of inquiry, the theory 
remains a permanent part of the legal order. But how and where principles 
of responsible authority are applied depends on social needs and oppor- 
tunities, as well as on circumstances that determine whether a particular 
rule will have the desired effect. 

The significance of historical opportunity may merit a special word. 
When we consider the problems of large organization, it is tempting to take 
the view that the growth of private power has created vast new possibilities of 
oppression, and to make this the ground for seeking the extension of legal 
protection. I doubt that this accords with reality, and I think it reflects a 
mistaken view of legal development. Our problem is not so much the re- 
sistance of oppression as it is the fulfillment of opportunities. This is not 
to say that oppression is absent, or that new forms of it have not developed. 
But far more important is the fact that we now have opportunities not 
available before to build the ethic of legality into large segments of the 
economic order. Extending the ideals of due process to private ‘associations 
might at any time have been a worthy objective. But the development of 
an inner order within bureaucratic enterprises brings that objective into 
close accord with a naturally evolving social reality. Legal ideals cannot al- 
ways be completely realized, principles of justice cannot always be effectively 
applied, but they remain as living potentialities, awaiting the appearance of 
historical developments that will permit their application. 

A legal principle, including a principle of natural law, belongs to an 
intricate, interdependent whole. It is not applied mechanically, in isolation 
from other legal materials. For this reason, among others, natural law is 
applied with caution. This is not an unfamiliar idea, as students of judicial 
review well know. Natural law, like constitutional interpretation, presumes 
a conservative posture. Excesses of logical extrapolation, overconfidence in 
the power and authority of an abstract idea, will thereby be minimized. This 
means also that the effects of a change in rule or doctrine on the legal system 
as a whole, or on some especially integrated parts of it, will be weighed. 

The principle of caution recognizes a rebuttable presumption in favor of 
positive law. This is so for two reasons. First, it helps sustain the authority 
of the machinery for making positive law, and this is necessary to the in- 
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tegrity and effectiveness of the entire legal order. Second, the presumption 
recognizes that the funded experience of the political community has a 
special merit, although not absolute merit. Positive law is always partly a 
reflection of arbitrary will and naked power politics, but it also registers 
the problem-solving experience of the community. Above all, it can be a 
vehicle for the emergence of rational consensus. Therefore positive law makes 
its own vital contribution to the development of natural law. As a road to 
natural law, the evolution of positive law has a special claim to respect, be- 
cause it is a kind of funded experience and because it can bring with it an 
added dimension of legal authority. This is a corollary of the statement 
made earlier about “reducing the degree of arbitrariness” in positive law. 
As that is done, the competence of positive law to aid the development of 
general legal principles will be enhanced. 


In this essay I have outlined some of the foundations for a fruitful col- 
laboration between sociology and natural law philosophy. This has required 
a critical discussion of both the sociological and the natural law perspectives. 
I have argued that sociological analysis is quite compatible with the study 
of social systems, such as the legal order, that are governed by master ideals; 
and that the relativity of moral judgment is not essential to the sociological 
view of man and society. I have also offered an interpretation of positive 
law and of natural law that is consistent with the premises of scientific 
inquiry. Yet I suggest that this interpretation captures the essential truth 
in the natural law approach. 

I have no doubt that the sociology of law can gain immensely valuable 
guidance from the study of problems posed by the quest for natural law. 
I also believe that natural law philosophy would benefit from a greater effort 
to increase the scientific component of its discourse. A vigorous research 
program, devoted to the formulation and testing of natural law principles, 
might do much to advance both the cause of justice and sociological truth. 
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THE RIGHT TO TRAVEL 


This is a discussion of natural law and the right to travel, or freedom of 
movement, as it is sometimes expressed, particularly in its relation to the pass- 
port problem which arose in recent years in the Courts of the District of Colum- 
bia. It will not involve a technical or philosophical discussion of the relation of 
the right to travel to the natural law, but rather a discussion of the legal evolu- 
tion of the right in the light of the concept of the natural law as found in the 
Declaration of Independence and the Fifth Amendment to the Constitution. 

When the authors of the Declaration placed in its opening paragraphs ref- 
erence to the “laws of Nature and of Nature’s God,”2 and later stated that 
among the inalienable rights with which the Creator had endowed all men are 
“life, liberty, and the pursuit of happiness,” they expressed their recognition of 
a natural law and its supernatural authorship. Their reference was not to rights 
declared by positive law, or to those resting upon custom or usage. Their ref- 
erence — their appeal — was to rights pertaining to the nature of man as a child 
of God. No other interpretation of their language seems possible. 

When the influence of Jefferson, powerfully augmented by Mason and others, 
was drawn to the necessity for a Bill of Rights to become a part of the Consti- 
tution, two of the three rights described as inalienable in the Declaration found 
a place in the Fifth Amendment to the Constitution itself: “nor shall any 
person . . . be deprived of life, liberty, or property without due process of law.” 
The vaguest of the original three — “the pursuit of happiness” — was not carried 
forward in haec verbae. Instead, “property” is placed with “life” and “‘liberty” 
as a possession of which one may not be deprived without due process of law. 

We are concerned with “liberty.” Its meaning is not as definite as that of 
“life” and “property.” 3 There would seem to be no basis, however, for giving 
it a different meaning in the Declaration than in the Fifth Amendment. There 
is too much of common origin in the use of the terms to believe that the authors 
of the two state papers were thinking along very different lines. This is so even 
though we remind ourselves that neither the Declaration nor the Constitution 
contains a philosophical discussion of liberty to aid in comparing its use in one 
with its use in the other. 

Though the general scope of the liberty of the Declaration is the same as the 
liberty of the Fifth Amendment, we are not precluded from making a distinction 
derived from the context in which each appears. Thus, the liberty of the Declara- 


1. See ZecuHartan CHAFEE, THREE HuMAN RIGHTS IN THE CONSTITUTION oF 1787 (U. 
of Kansas Press, 1956). 

2. Declaration of Independence. 

3. This is so notwithstanding the fact that there can be much dispute also about the full 
meaning of “property,” often a matter of controversy in cases arising in varying circum- 
stances. See, as a recent example, Greene v. McElroy, 360 U.S. 474, 492 (1959). 
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tion is stated there to be inalienable, while the Fifth Amendment implies, at 
least to some extent, that the liberty to which it refers is alienable with due process 
of law. There may be some liberty not alienable in any circumstances; one may 
not be deprived of it by any means, such as liberty of conscience. But the fact 
that much of liberty, and even life, may be the subject of deprivation, does not 
change the essential truth that the “unalienable” liberty of the Declaration is 
essentially the liberty of the Fifth Amendment. In providing that no one could 
be deprived of the latter without due process the Framers meant that all persons 
had at least that much protection of all their liberty, and not that all liberty was 
deprivable by due process.4 

Liberty is not easily defined. And the necessity for laws to regulate the re- 
lationship between society and the individual, and between individuals, calls 
for continuing consideration of its meaning. That it covers a broad area of 
conduct is demonstrated by its setting in the Declaration. The latter’s reference 
to liberty as an endowment of the God of Nature, and its proclamation against 
enumerated tyrannies, against the suppression of liberty, throws light on the 
meaning of the liberty proclaimed. Though the inalienable character at- 
tributed to it was not entirely retained when the men of the revolutionary 
period came to formulate a plan of government, the meaning of liberty was not 
changed. Rather, its inalienable character was recognized as being subject to 
some conditioning in the common good; its exercise in some instances could be 
controlled by due process of law, by the law of the land as Magna Charta 
originally expressed it. 

It would seem clear enough that the underlying principle of the Declaration 
is that man starts with liberty in his relations with his fellow man. But he 
assumes, as the Fifth and the Fourteenth Amendment provide, the obligations 
due to the Creator and, through Him, to his fellow man. The latter are often 
expressed in valid law reasonably essential to the common good and to the pro- 
tection of the liberty of all. If it seems contradictory to say that the inalienable 
liberty of the Declaration is alienable by due process of law it is only to the 
extent that the Declaration speaks of the fundamental right while the Constitu- 
tion in its scheme of government places the fundamental right in the environ- 
ment of a society organized to promote a common good and to avoid anarchy. 

A natural limitation of individual liberty is seen to exist as soon as it is 
realized that the individual has natural relationships as part of a larger unit 
of society, the family. This natural relationship prevents the father, for example, 
from walking out on his child. There is no freedom of movement, no right to 
travel, which dispenses with this parental obligation. And when the individual 
is also considered as a member of the still larger unit comprising either the 
immediate community or the state or nation — to go no further — other 
limitations arise due to those relationships. 

The further the individual moves away as it were into these larger units of 


4. In referring to the Constitution mention has been made thus far of the Fifth Amend- 
ment, which applies only to action by the Federal Government. Since the adoption in 1868 
of the Fourteenth Amendment, the States of course are under the same constitutional 
restraint; they too cannot deprive anyone of life, liberty, or property without due process 
of law. 
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society the weaker the natural restraints upon his liberty become. The natural 
restraints upon the citizen, as citizen, are not as strong in relation to the state 
as are the natural restraints upon the father, as father, in relation to his child. 
In the larger units the bonds in which natural law holds the larger or more 
numerous relationships become somewhat weakened and the requirements of posi- 
tive law take hold, acting within due process of law. Perhaps it may be said 
there occurs at times a sort of merging of the natural with the positive law, that 
due process of law takes on a certain quality of natural law in regard to the 
particular subject, and the natural law accommodates itself to due process of 
law. 

The passport cases gave rise to consideration of the meaning of liberty in 
terms of international travel. The problem came to the courts because restric- 
tions had been imposed by the federal government, during a presidentially de- 
clared emergency, upon a citizen’s ability to depart from or enter the United 
States without a passport.5 Issuance of passports had been lodged by law in 
the Executive acting through the Secretary of State under presidentially ap- 
proved regulations which set the “national interest” as the guide; and Congress 
had made it unlawful for a citizen to depart from or enter the United States 
without a passport.6 

Some aspects of the law in relation to travel had been considered by the 
Supreme Court before the passport cases arose. A brief review of the earlier 
cases seems desirable. 

In 1867, a year before the adoption of the Fourteenth Amendment, Crandall 
v. Nevada™ was decided by the Supreme Court. Nevada had levied a tax of one 
dollar upon each person leaving the state by common carrier. The Court did 
not discuss freedom of movement, or the right to travel, as a basic liberty of the 
individual. Finding the tax invalid, the opinion of Mr. Justice Field assailed the 
measure not as a deprivation of liberty without due process of law, but as pre- 
venting free access of the citizen to the federal government. Heavy reliance was 
placed upon the dissenting opinion of Chief Justice Taney in the Passenger 
Cases,8 decided in 1849, as follows: 


Living as we do under a common government, charged with the great con- 
cerns of the whole Union, every citizen of the United States, from the most 
remote States or Territories, is entitled to free access, not only to the principal 
departments established at Washington, but also to its judicial tribunals and 
public offices in every State and Territory of the Union. . . . [A] tax imposed 
by a State for entering its territories or harbours is inconsistent with the 
rights which belong to the citizens of other States as members of the Union, 
and with the objects which that Union was intended to attain.9 





5. For purposes of simplicity this paper, it will be noted, refers in terms to citizens, not 
to persons in general. 

6. I have not thought it necessary in this discussion to set forth the details of the statutes, 
proclamations, and regulations. These are found in the opinions of the Supreme Court in 
Kent v. Dulles, and Briehl v. Dulles, 357 U.S. 116 (1958). 

7. 73 U.S. (6 Wall.) 35 (1867). 

8. 48 U.S. (7 How.) 282, 463 (1849) (dissenting opinion). 

9. Id. at 491-92. 
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Mr. Justice Clifford and Chief Justice Chase thought the invalidity of the 
state tax should rest upon the power of the federal government to regulate inter- 
state commerce, to the general exclusion of state control. 

Without suggesting that the opinion is inadequate, the difference between 
the approach of the Court in Crandall and the larger view of the liberty to travel 
subsequently recognized, is I think of interest. The starting point in Crandall 
was not the existence of a basic liberty but the existence of a travel right incident 
to national citizenship. Such a right depended upon the existence of the federal 
government. It was not a right independent of the Constitution, of which one 
could be deprived only by constitutional means. 

After some years a case19 arose in Louisiana which had nothing to do with 
travel but which led to a valuable discussion of the nature of liberty. A Louisiana 
statute prohibited anyone from effecting insurance on property within the state 
with any marine insurance company which had not complied with all the laws 
of Louisiana for the doing of business there. Pursuant to the statute Allgeyer 
was convicted of placing insurance contracts for certain goods with a New York 
insurance company which had not so qualified. In this rather prosaic set- 
ting the opinion, by Mr. Justice Peckham, declared the statute violated due 
process of law and proceeded to describe the liberty protected by the Fourteenth 
Amendment as, 


not only the right of the citizen to be free from the mere physical restraint 
of his person, as by incarceration, but the term is deemed to embrace the 
right of the citizen to be free in the enjoyment of all his faculties; to be free 
to use them in all lawful ways; to live and work where he will... . 

It was said by Mr. Justice Bradley, in Butchers’ Union Company v. 
Crescent City Company, 111 U.S. 746, 762, in the course of his concurring 
opinion in that case, that “The right to follow any of the common occupa- 
tions of life is an inalienable right. It was formulated as such under the 
phrase ‘pursuit of happiness’ in the Declaration of Independence, which 
commenced with the fundamental proposition that ‘all men are created equal, 
that they are endowed by their Creator with certain inalienable rights; that 
among these are life, liberty and the pursuit of happiness.’ This right is a 
large ingredient in the civil liberty of the citizen.” 11 


A few years later in Williams v. Fears,12 the Supreme Court upheld the 
validity of a tax levied by Georgia on the occupation of hiring persons to labor 
outside the State. Against the validity of the statute was interposed the claim 
of a citizen’s right to move from one State to another. It was urged that the 
tax abridged the citizen’s privileges and immunities protected by the Fourteenth 
Amendment and impaired “the natural right to labor.” The Court upheld the 
tax but said: 


[T]he right of locomotion, the right to remove from one place to another 
according to inclination, is an attribute of personal liberty, and the right, 
ordinarily, of free transit from or through the territory of any State is a right 


10. Allgeyer v. Louisiana, 165 U.S. 578 (1897). 
11. Id. at 589-90. 
12. 179 U.S. 270 (1900). 
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secured by the Fourteenth Amendment and by other provisions of the Con- 
stitution.13 


The Court quoted the meaning of liberty set forth in Allgeyer v. Louisiana, but 
held that the impact of the statute on freedom of egress from the State, or on 
freedom to contract, was only incidental and remote, was not discriminatory as 
between citizens of other States and citizens of Georgia, and, moreover, that the 
statute did not impinge upon the federal power to regulate interstate commerce. 

Again the years passed and there came to the Court Edwards v. California.14 
California in 1901 had enacted a statute to prohibit anyone from transporting 
an indigent nonresident into its territory knowing the person to be nonresident 
and indigent. Here was a problem of many human and practical facets. As in 
Crandall and Williams, movement was affected. As in Crandall, the State’s 
restriction was held inconsistent with national interests. This time the majority 
of the Court, as had the minority in Crandall, placed reliance upon the federal 
control over commerce, Mr. Justice Byrnes saying for the majority, “it is unneces- 
sary to decide whether the Section [of the state statute] is repugnant to other 
provisions of the Constitution.” 15 

Mr. Justice Douglas, writing for himself and Justices Black and Murphy, was 
not content with this basis for striking down the statute, nor was Mr. Justice 
Jackson, writing separately. Unwilling to equate the right of persons freely to 
move with the regulation of the movement across state lines of “cattle, fruit, 
steel and coal,” Mr. Justice Douglas spoke of the right on a more human level, 
concentrating upon the incidents of national citizenship and the provisions of 
the Fourteenth Amendment protecting the privileges and immunities of citizens 
from state interference. He said: 


Now it is apparent that this right [to move from State to State] is not spe- 
cifically granted by the Constitution. Yet before the Fourteenth Amendment 
it was recognized as a right fundamental to the national character of our 
Federal government. It was so decided in 1867 by Crandall v. Nevada, 6 
Wall. 35.16 


The opinion also called upon Williams v. Fears, to which we have already referred. 
Mr. Justice Jackson eloquently supported the right of an indigent nonresident 
to go into California as a privilege of national citizenship,17 saying: 


Any measure which would divide our citizenry on the basis of property 
into one class free to move from state to state and another class that is pov- 
erty-bound to the place where it has suffered misfortune is not only at war 
with the habit and custom by which our country has expanded, but is also 
a short-sighted blow at the security of property itself. Property can have no 


13. Id. at 274. 

14, 314 U.S. 160 (1941). 

15, Id. at 177. 

16. Jd. at 178 (concurring opinion). 

17. “All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the privileges or immunities of citizens of 
the United States... .” U.S. Const. amend. XIV, § 1. 
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more dangerous, even if unwitting, enemy than one who would make its 
possession a pretext for unequal or exclusive civil rights. Where those rights 
are derived from national citizenship no state may impose such a test, and 
whether the Congress could do so we are not called upon to inquire.18 


None of the opinions in Edwards places the “right to travel” or “freedom of 
movement” on quite the plane it occupies now as a result of the passport cases. 
While the opinion of Mr. Justice Douglas refers to freedom of movement as a 
“personal liberty,” quoting from Williams v. Fears, I believe it is accurate to say 
that his opinion, as well as that of Mr. Justice Jackson, rested upon the position 
that freedom to move from one state to another was an implicit right of national 
citizenship; that is, as held in Crandall, a right derived from the Constitution 
and not a liberty which existed apart from the Constitution, to be protected by 
the Due Process Clauses from unlawful deprivation.19 

A decade and a half after Edwards the passport cases arose, involving the 
control of foreign travel by federal authority.29 Bauer v. Acheson?! was the 
first of the cases. Miss Bauer, an American citizen, had been granted a passport 
and had traveled to Paris. While she was there the Secretary of State, without 
notice or hearing, revoked her passport, on the ground that “her activities are 
contrary to the interests of the United States.” The Secretary refused to renew 
the passport except to enable Miss Bauer to return to the United States. Under 
the law and regulations as then administered it was unlawful for an American 
citizen to travel to Europe or to enter the United States from Europe without a 
valid passport. Miss Bauer sought relief by suing the Secretary in the United 
States District Court for the District of Columbia. A statutory three-judge court, 
composed of District Judges Curran and Keech, and the present writer as the 
Circuit Judge, was constituted to hear the case, Judge Keech writing the opinion 
for himself and Judge Curran.?2 

Judge Keech brought the Due Process Clause of the Fifth Amendment for 
the first time directly into a judicial opinion on the right to travel. He drew 
upon the dicta of Williams v. Fears, which in turn had drawn upon the dicta 
of Allgeyer v. Louisiana, and then applied to travel beyond the United States 
the views expressed in those opinions that freedom of movement from state to 
state was “an attribute of personal liberty.” He said: 


Since denial of an American passport has a very direct bearing on the 
applicant’s personal liberty to travel outside the United States, the executive 
department’s discretion, although in a political matter, must be exercised 
with regard to the constitutional rights of the citizens, who are the ultimate 
source of all governmental authority. 

The liberty guaranteed by the Constitution is not absolute. . . . Thus, 


18. 314 U.S. at 185 (concurring opinion). 

19. See CuHaFree, of. cit. supra note 1, at 189 et seq. 

20. State action is not involved to any degree in the passport cases. The control over 
passports has long since been vested solely in the Federal Executive. 

21. 106 F. Supp. 445 (D.D.C. 1952). 

22. The writer dissented on jurisdictional grounds only, believing the case to be one for 
a single district judge to decide, rather than for a court specially constituted of three judges 
under the provisions of 28 U.S.C. § 2282 (1958). 
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freedom to travel abroad, like other rights, is subject to reasonable regulation 
and control in the interest of the public welfare. However, the Constitution 
requires due process and equal protection of the laws in the exercise of that 
control.23 


The action of the Secretary in revoking the passport was set aside unless a hearing 
were accorded within a reasonable time. Bauer thus applied the standards of 
procedural due process to the methods by which the federal government could 
restrict travel; that is, the right to travel was held to be a liberty protected by 
the Fifth Amendment from deprivation without a hearing. The Secretary of 
State appears to have acquiesced in the decision, and the case did not reach the 
Court of Appeals. 

We come now to the developments which grew out of the Shachtman case. 
The Secretary of State had denied a passport to Mr. Shachtman. The District 
Court upheld the Secretary on the theory that the issuance of passports was a 
political matter within the Secretary’s discretion and that the judiciary accord- 
ingly must not interfere. This theory had been considered sound during most of 
our history when it was not unlawful to travel without a passport; but when 
the Shachtman case reached the Court of Appeals the problem could not longer 
be solved in those simple terms.24 A passport had become more than a political 
document to facilitate the amenities of foreign travel; the government was now 
requiring a citizen to have a passport to enable him to go to Europe; that is, 
the absence of a passport constituted a restraint upon travel there. As in Bauer 
the question was whether this was the deprivation of a liberty protected by the 
Fifth Amendment. 

The Court of Appeals held that such a liberty was involved. Bauer had 
attached to this liberty the protection of procedural due process. Shachtman 
extended to it the protection of substantive due process; that is, not only must 
the method of restraint be fair and appropriate but the substantive content of 
executive criteria for travel control must not be unreasonable, and the question 
of reasonableness was to be considered in light of the high character of the 
liberty sought to be restrained. The court said the discretionary power of the 
Secretary was confined to grounds25 which when challenged must satisfy judi- 
cially established criteria of substantive due process. The determination as to 
this could not be left entirely to the Executive because, since a liberty of the 
individual was affected, the judiciary had a responsibility in a case or contro- 
versy to resolve the issue consistently with the Fifth Amendment.26 

Bauer had required procedural due process — there notice and hearing — 


23. 106 F. Supp. at 451. 

24. Shachtman v. Dulles, 96 U.S. App. D.C. 287, 225 F.2d 938 (1955). The case was 
decided by the Court of Appeals composed of Judge Edgerton, Judge Washington, and 
the present author. The opinion written by the author was concurred in by both his 
colleagues. Judge Edgerton also wrote a separate concurring opinion. 

25. “Discretionary power does not carry with it the right to its arbitrary exercise.” 
96 U.S. App. D.C. at 290, 225 F.2d at 941. 

26. We are not concerned in this discussion with what constitutes either procedural or 
substantive due process in any of the varying circumstances in which the question might 
arise. Our problem is rather whether due process is necessary to the validity of the denial 
of a passport when such denial causes the individual to be restricted in his travel. 
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on the basis that the right to travel was a personal liberty. The main Shachtman 
opinion described this right as “a natural right.”27 Under each description it 
was a liberty within the meaning of the Declaration and the Fifth Amendment.28 
It would be unacceptable to give the liberty declared in the Declaration and 
safeguarded by the Amendment a meaning which did not include such a basic 
attribute of man. Of course, calling the right a natural one did not make it so; 
one must rather appraise the soundness of the judgment which ascribes that 
character to it. It seemed to the court to be so obviously a part of the whole man 
as to be natural to him; and if that were so, the right to its exercise was a 
natural one, a part of the natural law. The physical limitations imposed by 
mountain, water, desert, or otherwise, do not affect the nature of the right itself. 
They bear upon the ability to exercise it; so, too, the restraints and prohibitions 
imposed throughout history, in peace and in war, by rulers and by positive law,29 
during the evolution of the means by which society is governed. Like speech, 
a normal attribute of man, movement is a liberty to be curtailed in a free society 
only by means and for reasons which meet the tests such a society establishes 
for the regulation of individual freedom. 

The Shachtman case did not reach the Supreme Court. The executive branch 
of the Government, as we shall see, accepted the basic thesis of the opinion, and 
a passport was issued to Mr. Shachtman. But somewhat later the Supreme Court 
granted certiorari to review the cases of Kent v. Dulles and Briehl v. Dulles3® 
after their decision by the Court of Appeals sitting en banc. The full Court 
of Appeals had reaffirmed the Shachtman approach, saying that limitations upon 
travel by passport controls were “as we said in Shachtman v. Dulles, an infringe- 
ment upon a natural right of a citizen to travel.” But a majority of the nine 
members of the court upheld the denial of the passports by the Secretary.31 
They found due process of law had not been denied by the Secretary’s insistence, 
as a condition to issuance of a passport to either applicant, that he submit a 
sworn statement as to whether he was then or ever had been a Communist, 
which the applicant refused to do.32 

After Shachtman was decided by the Court of Appeals and before the Su- 
preme Court decided Kent and Briehl there were published two discussions 
which were to be referred to in the majority opinion of the Supreme Court. One 
was Professor Chafee’s study already mentioned and the other an article by 


27. “The right to travel, to go from place to place as the means of transportation permit 
is a natural right subject to the rights of others and to reasonable regulation under law.” 
96 U.S. App. D.C. at 290, 225 F.2d at 941. 

28. The Supreme Court, as we have seen, in its opinion in Williams v. Fears had referred 
to the “natural right to labor.” 

29. See generally CHAFEE, of. cit. supra note 1. 

30. These companion cases are reported at 357 U.S. at 116. 

31. Briehl v. Dulles, 101 U.S. App. D.C. 239, 248 F.2d 561 (1957). 

32. Judge Bazelon, joined by Judge Edgerton, dissented, being of the view that Congress 
had not delegated to the Executive authority to deny a passport to a citizen on any ground 
to which the unanswered question related; that is, on grounds having ideological overtones. 
This was the position adopted by a divided Supreme Court. The present writer dissented 
also but on the more limited ground that though power had been given by Congress, the 
Secretary had not been justified in denying the passports without exercising a judgment of 
his own rather than permitting the refusal to answer the question to operate as a denial. 
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Professor Jaffe in Foreign Affairs. Professor Chafee expressed some disagree- 
ment with the reliance by the Justices in Edwards v. California solely upon either 
the commerce or the privileges and immunities provision of the Constitution. 
In this connection he wrote: 


Why do we need to struggle through the swamp of the rights of United 
States citizens when we can walk on solid ground? Already in several deci- 
sions the Court has used the Due Process Clause to safeguard the right of 
the members of any race to reside where they please inside a state, regard- 
less of ordinances and injunctions. Why is not this clause equally available 
to assure the right to live in any state one desires? And unreasonable re- 
straints by the national government on mobility can be upset by the Due 
Process Clause in the Fifth Amendment, if the Schachtman [sic] case on 
passports (to be discussed soon) is upheld by the Supreme Court. Thus 
the “liberty” of all human beings which cannot be taken away without due 
process of law includes liberty of speech, press, assembly, religion, and also 
liberty of movement.33 


‘ 
' 


Professor Jaffe also referred sympathetically to the Shachtman characterization 
of the right to travel as a liberty protected by the Fifth Amendment.34 

Another and important statement of position should be noted. The Solicitor 
General of the United States in his brief filed with the Supreme Court in the 
Kent and Briehl cases said: 


[W]hile this Court has not yet decided whether the Constitution protects the 
travel of citizens across the boundaries of the nation as it protects their travel 
across state boundaries, we do not challenge, but readily accept, the exist- 
ence of a general “natural” or “constitutional” right to depart from or enter 
the country as an aspect of the “liberty” subject to the protections of the 
Constitution. We fully accede to the definitive ruling of Shachtman v. Dulles, 
225 F.2d 938, $41 (C.A.D.C.) —confirmed in substance in the opinions 
below — that there is a “right to travel” and that restraints on that right 
must conform to the Fifth Amendment. Our position in these cases does 
not deny that principle, but rather rests on the claim that what the Secretary 
has done here accords with both the procedural and the substantive aspects 
of due process of law.35 


The principal Supreme Court opinion, appearing in the Kent case, states, 


The right to travel is a part of the “liberty” of which the citizen cannot be 
deprived without due process of law under the Fifth Amendment. So much 
is conceded by the Solicitor General.36 


The Court then cites Professor Chafee and refers to the Court’s earlier decisions 
in Crandall, Williams and Edwards, continuing, “Freedom to travel is, indeed, 


33. CHAFEE, op. cit. supra note 1, at 192-93. 

34. Louis L. Jaffe, The Right to Travel: The Passport Problem, 35 Foreicn Arrairs 17, 
21 (1956). 

35. Brief for Government, pp. 26-27, Kent v. Dulles, 357 U.S. 116 (1958). 

36. 357 U.S. at 125. The majority opinion was written by Mr. Justice Douglas and con- 
curred in by the Chief Justice and Mr. Justices Black, Frankfurter and Brennan. Mr. 


Justice Clark wrote the dissenting opinion. 
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an important aspect of the citizen’s ‘liberty,’”37 and includes it among the 
activities which are “natural and often necessary to the well-being of an Ameri- 
can citizen.”38 

Thus, though Bauer and Shachtman were not cited, the Supreme Court 
accepted the views advanced in the opinions in those cases as to the nature of 
the right to travel. 

And so the matter stands today in the courts: the right to travel —a natural 
or personal right —is a liberty within the protective provisions of the Fifth 
Amendment. The consequence is that proceedings looking toward restraint upon 
this liberty, at the hands of federal authority, must conform with constitutional 
provisions, including both procedural and substantive due process of law. Thus 
it is fair to say that the positive law, insofar as it is evidenced by judicial think- 
ing, recognizes the right to travel, or freedom of movement, as a part of the 
natural law, as within the idea of liberty with which all men are endowed by 
their Creator, to return to the Declaration, the starting point of our discussion. 
This liberty does not depend for its existence upon the Constitution or upon 
any other positive law, though a citizen is protected by the Constitution from 
its deprivation without due process of law. 

One starts out as it were with freedom to travel, to go from place to place, 
but on the way one may be held to the use of this freedom so as, in 
the common good, to safeguard the freedom of others. One starts out with an 
inalienable liberty and is nevertheless bound to recognize its partial alienability. 
The natural right exists but its exercise is subject to “reasonable regulation under 
law,”39 so that the natural and the positive law begin to merge, the positive law 
itself, however, being subject to limitations as to the means and the reasons by 
which it can limit the fullness of the natural right. For liberty is precious and 
one may be deprived of it only by methods which are fair and for reasons which 
are sound and rest on the common good, on a good so great as to outweigh in 
some circumstances the great good of individual liberty.4° 


Cuar.tes Fauy 


37. Id. at 127. The Court found it unnecessary, however, to decide whether the control 
over this liberty of Mr. Kent and Mr. Briehl had been exercised consistently with con- 
stitutional safeguards in the denial of the passports. The constitutional questions were 
not reached because the Court found, as had the dissent of Judge Bazelon in the Court 
of Appeals, concurred in by Judge Edgerton, that Congress had not delegated to the 
Executive authority to exercise by passport control restriction on travel of a citizen upon 
the basis of his associations and beliefs. The dissenting Justices, for whom Mr. Justice Clark 
wrote the opinion, were of the view Congress had delegated to the Executive the questioned 
power; but since the majority held otherwise, the dissenting Justices also refrained from 
discussion of the merits of the constitutional questions. 

38. Id. at 129. 

39. Shachtman v. Dulles, supra note 24. 

40. This discussion has intentionally omitted, as somewhat irrelevant to its theme, treat- 
ment of the Government’s right to control travel to a particular territorial area, such, e.g., 
as the portions of China under Communist control. See Worthy v. Herter, 106 U.S. App. 
D.C. 153, 270 F.2d 905, cert. denied, 361 U.S. 918 (1959). 











LEGAL SANCTION S* 


Modern legal systems employ a vast array of sanctions, and many precise 
distinctions regarding them are elucidated in the literature of jurisprudence 
which may be profitably employed in the analysis of the problems of organized 
coercion in the contemporary world. It is commonly assumed, however, that 
legal sanctions are technical, and this results not only in the neglect of the 
abundant data of legal institutions but also in the unsound bifurcation of 
social and legal research. Accordingly, the directions taken in this paper will 
be (1) to show that legal sanctions do not differ substantively from the sanc- 
tions of subgroups, (2) to mark out a unified field of sanctions-data in the 
more precise and significant terms that become available when relevant legal 
distinctions and the perspective of integrative jurisprudence are employed, and 
(3) to indicate some pertinent ethical problems. 

Certain theories about legal sanctions must first be examined in order to 
clear the field of misleading conceptions, especially the widely held view that 
legal sanctions are “negative.” This is a phase of the eighteenth century utili- 
tarian theory that the function of law is to maintain the peace, that law only 
prohibits and restrains action. This theory is also supported on the supposition 
that it is the function of law to provide only the minimal conditions neces- 
sary for the maintenance of civilization, the development of individual po- 
tentialities and the like and that the “positive” influences are nonlegal ones. 
In the twentieth century, however, there are vast fields of law which impose 
many duties that require positive action. There are other reasons. to doubt 
the above restrictive theory of the function of law. For example, there is per- 
suasive psychological evidence that law enforcement contributes to the main- 
tenance of each person’s “sense of justice” and to the mental equilibrium which 
accompanies that. Thus, as a substantive, cultural agency, law influences thought 
and feeling and channels energy in worthwhile directions. A modern “cor- 
poration lawyer,” for example, would emphasize the invention of methods, 
devices, and agencies to create new enterprises and to distribute functions and 
resources in ways that achieve worthwhile purposes. This suggests that the 
principal factual limitation on the use of legal sanctions is their feasibility, 
not the provision of minimal conditions; and, if this be granted, the ethical 
significance of legal sanctions becomes a phase of the larger problem of dis- 
covering the soundest values, i.e., the best answers to social problems. In sum, 
the legal institution does not direct conduct into right channels merely by 
blocking action in wrong directions. To determine what are the right goals, 
with coercion and feasibility held in view, and the construction of the channels to 
reach them are legal tasks; and the concomitant influence of legal institu- 
tions on action is “positive” in any jurisprudential sense except that of dog- 
matic conceptualism. 

The study of sanctions has also been retarded by the fact that they are 


* This paper was presented at the 16th Conference on Science, Philosophy, and Religion 


held in New York on September 1, 1960. 
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often treated as isolated phenomena. For example, in the literature of penology, 
“punishment” is defined as nothing more than the infliction of suffering. But 
sanctions are intelligible only when they are related to the prior harms, and 
these, in turn, must be related to the conduct which caused them. Not until 
all of these variables are cogently interrelated can the significance of any one 
of them be understood. 

Viewed in the context of the indicated interrelationships, conduct, harm, 
and sanction have ethical connotations. The relevant ethic depends largely up- 
on the nature of the causal connection between the conduct and the harm. 
Thus, in the “really” criminal law, the cause is a human actor. It is, more 
specifically, the voluntary, i.e., intentional or reckless, infliction of harm on human 
beings.1 This is the traditional sphere: of responsibility and blame, the moral 
connotations of punishment. Both intrinsic and instrumental values are relied 
upon to justify the deprivations imposed by authorized persons acting for the 
community. 

At the opposite extreme are types of damage caused by behavior which 
may be negligent, but not by the voluntary commission of harm. The relevant 
policy concerns the just distribution of economic losses, Since the person who 
caused the damage was not at fault in the traditional sense of moral culpability, 
the ethics of these sanctions rest upon other bases than those which support 
punitive ones. Frequently the legal judgment only selects the particular person 
who must initiate measures leading to the equitable distribution of the economic 
losses; and insurance is increasingly relied upon to distribute those losses, The 
relevant ethics are the ethics of the situation. 

In the context of nonpenal sanctions it is important also to distinguish 
judgments for breach of promises from tort judgments. A tort is usually an une- 
quivocal damage; and if the tort-feasor carries no insurance, the loss falls upon 
him. On the other hand, a person may violate a contract because he prefers pay- 
ment of the damages to performance of his agreement. He has a rational choice, 
and by like token the usual assumption that sanctions are coercive and privative 
in the ordinary sense of these terms, needs to be qualified. A deliberate breach 
of promise resembles criminal conduct in some ways, but the mores take a 
different direction. Other factors would also need to be considered in dealing 
with these difficult aspects of the sanctions problem.? 

There are other relations which sanctions bear to criminal harm and eco- 
nomic damage and other purposes served than those associated with “punish- 
ment” and “compensation.” The most important of these are corrective sanc- 
tions and measures of safety. In theory, at least, instances of the former are 
the education of juvenile delinquents and the treatment of alcoholics and drug 
addicts. Measures of safety, on the other hand, do not presuppose the educability 
of the persons segregated, e.g., the detention of dangerous psychotics. Other 


1. Detailed discussion of this and other problems raised in this paper are included in 
Jerome Hari, GENERAL PRINCIPLES OF CrIMINAL Law, 2nd ed. (Indianapolis: Bobbs- 
Merrill, 1960). 

For example, a normal prospective offender may deliberately commit a crime al- 
though he knows he will be convicted and punished. Again, one who violates a contract 
is compelled to pay damages which, presumably, he would like to avoid. These con- 
siderations and others that might be suggested indicate that the notion of “coercion” 
might be divided into classes or subclasses beyond those discussed in this paper. 
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classifications of sanctions have been suggested by various writers, but most 
of them can be reduced to the types noted above; and it is problematical 
whether advantages accrue from the construction of highly refined taxonomies 
at this rudimentary stage of sanctions-research. 

Even when the classification of legal sanctions is limited to the types sug- 
gested above, the elucidation of the relevant terms is not easy, as is evident, 
for example, in the many, diverse meanings of “punishment.” Some of the 
principal lines of analysis are the following: Punitive sanctions, in contrast to 
compensatory or restitutive ones, are very personal. This is the connotation 
of the “suffering” of punishment and the reason why no other person than 
the convicted one can be substituted to undergo that sanction. On the other 
hand, since the ethics of economic sanctions are “situational,” not personal, 
the source of the repairs is of no concern. Nor are measures of social security 
personal in the way that punishment is, and if there were any way short of 
compulsory segregation to assure protection from dangerous psychotics and 
carriers of communicable diseases, the use of that method would be obligatory. 
Similarly, corrective sanctions do not carry any connotation of moral fault; 
and the coerciveness of the education is unavoidable, not desired. Finally, these 
and other distinctions among sanctions should not obscure the fact that ‘sanc- 
tions also share certain common characteristics. For example, compulsory hos- 
pitalization involves the loss of freedom. Indeed, some hospitals for mental 
patients are more punitive than are progressive jails, and many institutions 
of juvenile correction are far from approximating the conditions of good schools. 

The substantive distinction of civil and punitive sanctions has been rejected 
in utilitarian and positivist jurisprudence, which holds, e.g., that “the. same act” 
may be both a crime and a tort; and the corollary is that a judgment for 
$10,000 is more punitive than a five-day jail sentence. This, however, is an 
oversimplification of the relevant problems; e.g., it stresses accidental differences 
among harms and also implies that facts are intelligible apart from relevant 
ideas. The relevant ideas are the respective norms, i.e., a valid appraisal de- 
pends upon whether “the act” is viewed in relation to tort law or in relation to 
criminal law. For example, A strikes B, and certain other persons later in- 
jure A in certain ways. Only by viewing these actions in relation to certain 
norms is it possible to attach significance to them. Thus, the relation of the 
harms to the legally defined criminal conduct or tortious behavior which caused 
them is one determinant of important differences between torts and crimes; 
and that leads to the attribution of different meanings to what is only super- 
ficially a “single act.” The respective functions of the two branches of law, 
noted above, i.e., the distinctive, formal, public condemnation signified by 
punishment and the distribution of economic loss, provide another ground for 
distinguishing the meanings of “the act.” A third difference in meaning is con- 
ferred by the nature of the sanctions, i.e., the significance of the so-called 
“same act” is greatly altered when it is viewed in relation to the different types 
of sanction. Thus, a tortious battery is the kind of behavior for which com- 
pensation should be made, while a criminal battery is the kind of action which 
ought to be met by punishment of the offender. This illustrates the point pre- 
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viously made, namely, that the significance of conduct or behavior, resultant 
harm, and sanction cannot be understood until all of them are interrelated. 

The discussion thus far has been confined to norms which are recognized as 
legal rules, i.e., as the State’s norms. Quite different problems arise when the 
inquiry is enlarged to include all sanctions. In the discussion of this problem, 
it is often assumed or argued that the State’s norms, i.e., laws, are different from 
all other norms. Legal sanctions, i.e., those employed by the State, have been 
distinguished from all other sanctions on the hypothesis that they are measures 
of physical force, or that they are organized or definite, or that they are im- 
posed by a specialized corps of officials. This view, which sharply separates the 
State’s sanctions from the others, is sometimes associated with a historical 
hypothesis regarding the origin and development of legal institutions, i.e., it 
opposes the maxim ubi societas, ibi jus. It assumes that “originally” there were 
very diffusely organized “societies” and that harm-doing did not stimulate any 
reaction except that spontaneously expressed by the injured person or his family. 

In fact, however, none of the criteria selected to support the view that the 
State’s sanctions are substantively unique can be validated, and the reasons for 
this may be briefly indicated. The origin of law in the command of the sovereign 
is either a ‘formal criterion or, if it is viewed descriptively with reference to 
the maximum power center in a society, it is not distinctive. The leaders of 
criminal gangs, labor unions, and churches are also power centers. The rules 
of criminal gangs are often enforced by a designated specialized personnel, after 
a formal hearing, e.g., by the council of the Mafia, and they include very 
definite predetermined measures of physical force which are sometimes im- 
posed upon persons who are not members of the gang. On the other hand, 
some state laws are sanctioned by reprimands and adverse publicity — e.g., the 
reprimand given a lawyer who has violated a law — and the adverse publicity 
given a company which has violated rules regarding the listing and sale of 
securities. Moreover, emphasis upon the physicality of some legal sanctions 
is an exaggeration which ignores the paramount role of relevant ideas, e.g., 
the transfer of incorporeal property from debtor to creditor. Thus, too, the 
organization of sanctions by reference to a system of norms, the formality of 
procedure, and a specialized official personnel concern matters of degree, e.g., 
canon law and the rules and procedures used in intra-union adjudication. 

In recent writing on the subject, the most persuasive case for distinguishing 
the State’s sanctions from those of subgroup norms has emphasized the “in- 
exorable imposition” of the former.4 It is unclear, however, whether “inexorable 
imposition” implies anything more than the “coercion” traditionally attributed 
to sanctions. Presumably, “inexorable imposition” is descriptive of a factual 
quality. But whether the designated fact concerns the helplessness of the person 
subjected to a sanction vis-a-vis the State or whether it concerns the probability 
of its imposition, it is not distinctive. Debtors and convicts avoid sanctions by 
flight, they conceal their assets, and they sometimes commit suicide. On the 
other hand, the probability of the imposition of the sanctions of a church or 
3. For references to cases and statutes see HALL, op. cit. supra note 1, at 611-612. 


4. Luis Recaséns-Siches, Les usages sociaux et leur differenciation d’avec les norms 
juridiques, in Droit, Morate, Mogurs 145 (Paris: Recueil Sirey, 1936) 
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of a criminal gang may be very great; and the notion that one may resign from 
these associations seems hardly apt when tested by the relevant facts. 

It must be concluded that none of the above criteria distinguishes the sanc- 
tions of the State from all other sanctions. While the exigencies of current 
research may suggest the use of a combination of the above criteria, it seems 
clear that they indicate only differences in degree, not in kind. For example, 
the modern court is a highly developed institution, but there are councils and 
chieftains among primitive peoples; and the same holds for the specialization 
of officials who enforce sanctions. The conclusion that the laws of the State 
are not substantively distinguishable from those of subgroups has the advantage 
of requiring the admission of a wide range of data within the field of sanc- 
tions-research. It also extends the problem of the ethics of sanctions to world- 
wide proportions. , 

In this perspective, the pertinent distinction is between norms whose sanc- 
tions are coercively imposed and conform to an established method or pattern 
and norms lacking these characteristics. This is, in large measure, the theory 
developed by Max Weber, and when he speaks of legal sanctions he means 
not only those of the State but also those of all other associations that are coer- 
cively imposed by a specialized official personnel whose particular role is to 
discharge that function.5 

The writer’s position may be stated most briefly in terms of its divergence 
from Weber’s theory. Weber placed great emphasis upon the specialization of 
an official personnel; hence it affects both Weber’s theory and that previously 
discussed — that the State’s rules are distinctive. But, for reasons stated above, 
this is a difference in degree, not in kind. Second, Weber speaks of the orientation 
of conduct to norms, implying that the two are separate. Current social psychol- 
ogy, however, recognizes the “internalization” of norms, and this comes closer 
to an accurate description of the relevant data. This implies that norms are 
expressed in conduct, they are part of conduct. 

The difference in the above views is very important. First, with reference 
to the verbal requirements of the social science of law, including a science of 
sanctions, Weber’s formulation reflects the traditional view of law as an idea 
or concept. This account has been utilized by Kelsen, who allocates the study 
of factual data “paralleling” what he calls law to “legal” sociologists. What is 
wanted, however, is a social science of law, not of parallel facts. That is one 
reason why it is submitted that certain conduct, expressing legal ideas (in the 
above wide sense applicable to many associations), is the paramount datum 
in the study of law and that, in short, there is ample warrant, indeed it is 
necessary, to define “law” accordingly.6 This is also validated by reference to 
the perennial problem of the Is and the Ought of law. While it is formally 





5. Max Weser, THE THEORY OF SOCIAL AND Economic ORGANIZATION 127-129, trans. 
Henderson and Parsons (New York: Oxford U. Press, 1947). 

6. The relevant philosophy of law is presented in the writer’s Reason and Reality in 
Jurisprudence, 7 BurraLo Law Review 351, esp. beginning p. 392 (1958) and in his 
StupIEs IN JURISPRUDENCE AND CRIMINAL THEORY ch. 2 (New York: Oceana Pub., 
1958). Later elaboration of this philosophy is found in Pedro R. David, Bosquejo de la 
Jus-Filosofia Integrativa de Jerome Hall in JurisPRUDENCIA ARGENTINA, ano 23, No. 747, 
Jan. 16, 1961 (Buenos Aires). 
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erroneous to derive an “ought” proposition from “is” premises, neither the 
sociological positivist philosophies which reduce the oughtness of law to factual 
data nor the formalist effort to exclude factual data from the field of law 
solves the problem. But in the perspective suggested above, the Is and the 
Ought of law coalesce as distinctive human conduct which, in a social science 
perspective, is positive law. The logical difficulty is thus resolved in the spheres 
of human psychology and ontology; and the resulting construct allows the 
demarcation of a unified field of data, including sanctions, that is congruent 
with, and significant for, the requirements of a social science of law. 

This is pertinent, also, with regard to the writer’s third divergence from 
Weber’s position — his theory of values. Weber seems to have held that it is 
possible to understand social action, including the actors’ valuations, by empathic 
participation without making any appraisal or even trying to do that. This 
is also the theory of psychoanalysts who state that they confront a patient with 
his scheme of values without themselves appraising those values in the slightest 
degree. Without considering this claim in any detail, it may be suggested that 
if one wishes “really” to understand problem-solvers, he must participate in 
their efforts as if he believed that at least some of his own values have objec- 
tive validity; and if he acts that way, the Rubicon has been crossed. It seems 
likely therefore that a critique of ethics is necessarily employed not only in 
actual practical problem-solving, where its assumption is evident, but also in 
social science, including the study of sanctions-processes. It serves as a body of 
assumed knowledge or valid opinion which provides an essential vantage point, 
an anchor, from which the valuations of problem-solvers can be understood, 
and then cogently described and communicated. 

The conclusions suggested above can be assembled in a wider framework 
within which, it is hoped, their significance will be further clarified. What 
should be emphasized, first, is that the problem of sanctions is bound to the 
meaning of “positive law.” This has been confused by the failure to take ac- 
count of the context and purposes of theories and discussions of “law.” Three 
perspectives have been dominant in the definition of “positive law”: that of 
natural law, i.e., the justice of the sovereign’s command; that of legal positivism, 
which is also the perspective of lawyers’ law; and that of a social science of 
law, in which perspective the term must refer to data that are observable, 
whatever other qualities they may have. The meaning of “legal sanction” varies 
with that of the perspective determining the meaning of “positive law.” With 
reference to the social science perspective, it should also be noted that a de- 
scriptive theory of legal sanctions is valid only in certain conditions, e.g., the 
spontaneity or “naturalness” of the discovery or adoption of laws, including 
their sanctions, must be assumed or stipulated. The notion of “customary law,” 
enlarged to include the norms of subgroups, suggests the criterion for selection 
of the data. In sum, from a practical viewpoint, rules of law are considered 
apart from “relevant” conduct — conduct either conforms to or it violates a 
rule. But from a scientific viewpoint, conduct which “conforms” to rules is 
more accurately described as expressing the meaning of those rules. Thus, 
“conformity to law” can be defined more significantly than in the negative 
way that is apt and relevant only to the lawyer’s conception of law. In this 
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perspective, the legal ideas expressed in conformity are the affirmative mean- 
ings of legal norms. They are, e.g., the norms that require keeping promises, 
paying taxes, respecting persons, and so on; and the relevant law is the conduct 
which expresses those norms. As stated, this law differs in important respects 
from that of the lawyer and legal positivist, e.g., in having affirmative signifi- 
cance, implied by “conformity to law,” whereas in the practical, positivist sense, 
law is restricted to description of harms (deviation) to which sanctions are 
directly attached. For the reasons indicated above, in the social science perspec- 
tive conformity to law is as important as the violation of (deviation from) 
law. Indeed, deviation implies conformity and, in fact, the latter is the dominant 
datum in societies which survive. Both types of conduct must be included in 
the field of relevant data and taken account of in social scientific theory. 

In this perspective, sanctions are a type of conformity, distinguished by 
the fact that they express legal ideas, including the lawyer’s practical sense of 
“Jaw,” as well as the representative action and values of the community. Thus, 
actual sanctions are distinguished from the ideas of sanction, i.e., the usual pre- 
scriptions in statute books. “Sanction” refers to the conduct of officials imposing 
privations upon violators. The officials are more numerous than the ministerial 
corps of law-enforcing agents, since reprimands and adverse publicity, e.g., are 
imposed by judicial and administrative officials and sometimes by designated 
laymen, such as a bar association committee. What is directly referred to above 
in terms of official conduct applies also to the enforcement of subgroup norms. 
The sanction-process in advanced societies is specialized official conformity that 
is not necessarily an index of the degree or type of conformity that characterizes 
the conduct of the society or subgroup. The various combinations and degrees 
of typicality can become quite complicated, e.g., in the modern State, as re- 
gards crimes like embezzlement, perjury, and certain sexual offenses which 
are very frequently committed but are rarely prosecuted and even less fre- 
quently punished. There are incompatibilities and anachronisms to be dealt 
with, not solely a uniform pattern of conformity opposed to deviation. Finally, 
sanctions link deviation and conformity psychologically and instrumentally, as 
threats and as conditioning, corrective influences. 

It was suggested above that sanctions are significantly and in the first in- 
stance related to harms and to the conduct or behavior causing those harms. 
It is now clear that this conduct or behavior consists of the violation of rules, 
ie., deviation. If we therefore reconstruct the previously suggested figure we 
terminate with a more inclusive one which takes account of the essential factors, 
namely, conformity, norms and values, deviation, harm and sanction (a socially 
justified “harm”). The study of sanctions explores their interrelations with all 
the other specified factors. If the study originates with sanctions, the trail 
leads first to harm and thence to the deviation. But, as stated, deviation im- 
plies conformity, and that expresses affirmative norms which implement values. 

The legal theory which elucidates lawyers’ law, i.e., the philosophy of legal 
positivism and, at the other extreme, natural law philosophy, are bodies of 
practical knowledge which “apply” the social scientific knowledge of sanctions. 
This does not imply “mere application” in the sense that engineering, e.g., is 
said to be the application of physics. The disciplines of lawyers’ law and nat- 
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ural law philosophy, although oriented to practice, also contribute to the 
theoretical knowledge acquired by the social scientist. In a social science of 
law, the relevant ethics are both utilitarian and intrinsic, depending upon 
the sort of question that is asked and the perspective of the answerer, especially 
whether he is an observer or a “participant.” 

When one turns from the analysis and investigation of presently employed 
sanctions to world problems, the disparity between the accumulated ideas and 
instruments and the international needs is striking. In democratic states, rather 
comfortable theories are nourished regarding the dependence of sanctions up- 
on the “consent of the people.” The control of modern lethal weapons by an 
elite challenges this theory of the limits of effective control. It also indi- 
cates that a sufficiently clever and wholly ruthless elite can manufacture a 
suitable popular will. This suggests the need to re-examine the theory that 
norms are dependent upon, if they do not arise from, the fact of control, i.e., 
that the practices demanded by the elite are sometimes accepted as norms. 

Social science has not thoroughly explored the relations between spon- 
taneously developed law and the operation of power initially at odds with 
public opinion. Suggestive studies of recent European dictatorships contribute 
to the solution of this problem by revealing that the largest part of the tradi- 
tional law remained unchanged. So, too, there is much to be learned from 
the Soviet experience, e.g., the trend to readopt a rigorous principle of legality 
in the field of crimes. The indicated problem is extremely important and merits 
sustained investigation. 

A related problem which raises even more troublesome questions con- 
cerns the exclusion of minorities, sometimes very large minorities, from the 
protection against severe, officially imposed privations that is accorded per- 
sons to whom the “rule of law,” in its prevailing sense, is applied. We are still 
far from having persuasive explanations of the systematic homicide of millions 
of helpless persons in European cultures which for centuries professed devo- 
tion to the highest religious and ethical ideals. If that is characteristic of 
“human nature” rather than of particular cultures, the inefficacy of present 
legal sanctions is an index of human impotence. The tensions between the 
traditionally avowed ethics and current political data are reflected in hesitant 
efforts to reconstruct international criminal law so that punitive sanctions may 
be imposed on political leaders. But these intentions are far from being actual- 
ized. Moreover, when a few hundred men kill millions of persons, the use of 
any known legal sanction may only aggravate a sense of futility. 

Despite the wide gap between the current knowledge of sanctions and the 
needs of world problems, that rudimentary knowledge is the only base from 
which required inquiries can be projected. In these circumstances, one can only 
“hope for the best,” and among the best is a social science of law.7 As we 
learn more about legal sanctions in normal conditions, we may discover how 
to restrict the extent and frequency of the barbaric eruptions. 


JEROME HAL 


7. The writer’s view of this discipline is discussed in his THeErt, LAw AND Society, esp. 
the Introduction, 2nd ed. (Indianapolis: Bobbs-Merrill, 1952). 











NATIONAL PURPOSE 


Americans in the seventh decade of the twentieth century show signs of 
profound concern with the state of the union. A President’s Commission on 
National Goals and a Life-New York Times series on the National Purpose in- 
tended no doubt to sound a call for thoughtful re-examination of what we 
are as a nation and what we strive to become. Brilliant and creative individual 
scholars like Hans J. Morgenthau in The Purpose of American Politics are 
likewise turning attention to basic issues. The columnist Walter Lippmann 
writes: “The critical weakness of our society is that for the time being our 
people do not have great purposes which they are united in wanting to achieve.” 
Some speak of lost or forgotten purposes, while others summon us to discover 
new goals. Many wait, perhaps in vain, for resounding and ennobling affirma- 
tions that might provide something of the grand framework of documents like 
the Declaration of Independence. It may be that contemporaries run the risk 
of forgetting that the national heritage is as often the slow deposit of ex- 
perience as the outcome of broad decrees. Nonetheless, widespread discussion 
of great issues could be a fruitful enterprise and serve to raise the sights of 
a people preoccupied with more immediate and selfish goals. 


I. THe TIMELINESS OF THE URGENT SUMMONS 


Most serious writers are agreed that the United States today as “the Rome 
and Athens of the West” faces tasks and responsibilities unprecedented in its 
history. No longer can it withhold its influence and strength until the eleventh 
hour. The stability and equilibrium of international relations is inherent in the 
immediacy of American commitments. We cannot stand aside politically, moral- 
ly, or militarily. Yet the irony of our position is that American society is judged 
by standards it must claim for itself but can never fulfill. Even if the republic 
should be primus inter pares among states, it remains a state. It must strive 
for the attainment of universal goals while recognizing that its vision is national 
and particular. It can aim, in the words of Washington’s Farewell Address, 
to “give to mankind the magnanimous and too novel example of a people al- 
ways guided by an exalted justice and benevolence.” It must know, however, 
that the form and content of its benevolence will be colored by its conception 
of national destiny. Time and circumstance shape its virtue. The exalted justice 
of Washington’s “no entangling alliances” became neither just nor exalted in 
Wilson’s or Roosevelt’s administrations. 

Nations and no less their nominated spokesmen must guard against the 
twin perils of cynicism and moral pretentiousness. Perhaps the risk of cynicism 
is greater. While we are a positive society disposed to put ideas forward in an 
affirmative mood, we are also a comparatively recent heir of world leadership 
and as such oftentimes oppressed as we weigh our mounting burdens. A spirit 
of negativism creeps in and infects young and old. The more sophisticated among 
us grow bored with general notions and skeptical about their observance. 
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Philosophies that once stormed the world are tame and colorless when taken 
for granted. If young people are seized by apathy, the cause is often underlying 
cynicism and despair. Since no ideal fits all the confusing aspects of collective 
life, each in turn is dismissed as irrelevant and men and nations in resigning 
themselves are tossed to and fro like driftwood awash on the seas of fate. 

Moral pretentiousness is the other disease from which men suffer. All the 
recent discussion of national purpose conceals a deep-rooted national tendency. 
It is the tendency to erect narrow national goals into wider universal purposes. 
At one level, the relating of national to universal ends is essential to the tran- 
scending of vulgar materialist aims. No critic of the pretentiousness of Ameri- 
can moral claims should obscure this important fact. It may even be that all 
the talk of American national goals distorts understanding by implying that 
these goals are unique. Further thought should tell us we share these purposes 
with people in many parts of the world and in a very fundamental sense. 
They are goals that Americans inherited as the largesse of history, purposes 
that have evolved from some 2000 years of discussion of the political conse- 
quences of the nature of man. Belief in the dignity of man, the rights of the 
individual and the consent of the governed are not unique American purposes 
but basic human goals. If Americans lecture one another too repeatedly on 
American national purposes, they pass over this truth — a truth that did not 
escape Thomas Jefferson and John Marshall, architect and interpreter re- 
spectively of the Declaration of Independence and the Constitution. For the 
first Chief Justice could write, “There are principles of abstract justice which 
the Creator of all things has impressed on the minds of His creature man, 
and which are admitted to regulate in great degree the right of civilized na- 
tions.” Affirmation of great principles of course makes no less urgent the search 
for forms of mundane application in this revolutionary age. 

If preoccupation with narrow or selfish aims is one of the risks Americans 
run, the other lies in claiming too much for direct application abroad of national 
goals and local institutions. If other nations and peoples suspect a govern- 
ment that is lacking in ideals and purposes, they resent one whose principles 
are forever being packaged and marketed for export. The resentment is com- 
pounded when the exporter is self-righteous. The American system is endowed 
with enough of the universal to tempt its leaders to put it forward for the 
rest of the world. Yet the world has many mansions, and the conditions under 
which democracy flourishes may be peculiar to no more than a few societies. 
Through patience and inventiveness, the social preconditions of free govern- 
ment may multiply and grow. Those Americans who would speed this growth 
by lecturing other peoples on free elections or the two-party system are more 
likely to impair than foster such growth. 

Thus while the broad notions and principles embodied in documents like 
the Declaration of Independence are not peculiarly American, neither is the 
temptation toward national self-righteousness. Cynicism and moral pretentious- 
ness equally imperil a steady sense of national purpose. An urgent summons 
to take up the cudgels in behalf of national goals must face the dual problems 
of cynicism and self-righteousness, and the flood of current proposals must 
be measured by the yardstick whether or not they flounder on these shoals. I 
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suspect it is precisely at this point that the ancient discussions of natural law 
have lessons for present-day spokesmen. 


II. THe Conrusion oF MEANS AND ENDS 


Many who engage in the current debate run the risk of confounding means 
and ends. The risk is considerably aggravated by the nature of the present 
crisis. The West in its struggle with world communism is called upon to be 
specific if its counsels are to carry weight, for the communists have ready-made 
solutions alluring in the simplicity of their appeal to the peoples of Asia and 
Africa. All goals are subordinated to a single purpose; every policy is rationalized 
by its link with the end of economic development and social justice. The 
temptation is nearly overpowering to put forward an equally simple and specific 
design for the world. Since we have lost a good measure of the subtlety and 
depth of our earlier philosopher-statesmen, we fall prey to the perennial disease 
of giving grand and utopian answers to complex, practical issues and offering 
this as our national purpose. 

The conflicts and contradictions that result come quickly to the surface. 
Thus one interpreter of national purpose would rally Americans to a massive 
counterpolitical strategy making use of trained cold war specialists. He sees a 
Political West Point or a Liberation Force “drawn largely from among refugees 
from captive nations” as instruments in “a strategy for victory.” At the same 
time he rather piously declares: “Whenever the United States tried to act with- 
out moral conviction or contrary to our basic beliefs, it found itself inhibited 
and ultimately had to rechart its course.” ; 

The mediating role of prudence, that ancient political virtue known to 
the classical philosophers and to many of the “Founding Fathers,” finds no 
place in a strategy which supplants ends with autonomous moral means. The 
function of those who plot concrete political strategies is more modest but no 
less essential than that of the moral philosopher. They must search for ways 
of balancing competing moral and political claims, never losing sight of ultimate 
purposes. Yet at the point they assert too sharply the prerogatives of the moralist 
they debase both the virtue of their humble task and the credit of the ultimate 
ends of society. 

In practical politics, a realm of intermediate moral and political purposes 
exists, each serving a valued moral function. In this realm, the sensitive con- 
science of the responsible leader must grapple with himself and the harsh re- 
alities to chart a course that is morally responsible within a set of existing cir- 
cumstances. In the book The National Purpose published under the auspices 
of Life, the first clear statement of this problem appears only on page 96. At 
that point, Mr. Albert Wohlstetter writes: 


the limitation of the questions raised so far is that they ask for very general 
answers, for a statement of ends without any explicit weighing of means 
or costs. They sometimes seem to imply . . . that our difficulties are not 
really complex, deep or particular, and that they can be solved by a simple 
reaffirmation — and of some one thing at that. 
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Mr. Wohlstetter, after arguing that what is needed at the working level is hard 
analysis of what we want and what we can do and the efforts needed, then 
concludes: “While we may talk about national purpose in the singular, the 
first thing to observe about our aims is that we have many of them. They are 
connected; some depend on others; many conflict.” 

At the level at which he writes, his conclusion seems unexceptionable. The 
proximate aims and purposes of the American republic are manifold and inter- 
related. Some oppose others; thus while we seek the “common defense,” we 
likewise search for present satisfaction. If Mr. Wohlstetter is right, “reducing 
the chance of our demolition is at odds with getting the utmost in production 
of civilian goods and services.” Similarly “we would like to increase democracy 
everywhere, but this conflicts with our desire not to interfere with the internal 
affairs of other nations.” It will not do to insist that no conflicts exist, that 
policy-makers are free to choose peace over justice or national self-determination 
over noninterference. Common sense should tell us that “to make fundamental 
choices, we must understand specific means as well as general ends.” We should 
expect to be faced with unpleasant and even tragic judgments. Failure to admit 
this accounts for the rather pious and irrelevant nature of so much of the dis- 
cussion of national purpose. 

I sense at the heart of the debate a vast and perhaps unbridgeable gap 
between those who would affirm the final ends of society and let it go at that 
and those who strive to relate means and ends. It is no distortion of truth to 
point to sacred texts like the Declaration of Independence as the American 
dream. Yet men like Walter Lippmann and Reinhold Niebuhr are also right in 
saying that professing devotion to historic goals does not exhaust our responsi- 
bility in a changing world. Somehow, doctrines of a radical individualism or 
American messianism are not sufficient to the hazards and opportunities of the 
cold war. New formulae, policies and programs are called for, and innovation 
is as vital now as in the days of Lincoln, Wilson, or the two Roosevelts. In 
Walter Lippmann’s words: 


The innovator for whom the country is waiting will not come with a new 
revelation of the ultimate ends and commitments of our society. The ultimate 
ends are fixed. They are lasting and they are not disputed. The nation is 
dedicated to freedom. It is dedicated to the rights of men and to government 
with the consent of the governed. The innovation . . . will be in the means, 
in the policies and programs and measures, by which the ultimate ends of 
our free society can be realized in the world today. 


Affirming our ultimate ends, like standing erect at the playing of the national 
anthem, may bring a flush of moral self-satisfaction, but it is hardly a substitute 
for giving content to purposes in a changing context. 

Furthermore, greater attention to means alongside devotion to ends might 
safeguard us against self-righteousness in lecturing other peoples and especially 
newly independent states on the goals they should follow. The great strength of 
a society that is rigorous and flexible in the way it pursues its goals stems from 
the breadth of its vision of the manifold institutions and measures through which 
states seek their goals. It is the beginning of wisdom for Americans to know 
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that the problem of individual rights which in the eighteenth and nineteenth 
centuries involved protecting the individual from the state today has become 
the issue of making individual freedom compatible with national stability and 
justice for the collective interests of classes and races. Knowing this, the light 
of our national experience illuminates far more the problems of new nations 
than would the mere recitation of national texts. The great virtue of discussing 
the means and policies by which national ends are pursued lies in their tentative, 
pragmatic and evolving character. Since all nations suffer periods that Profes- 
sor Walt W. Rostow has called “neurotic fixations of history” when, confronted 
by radically new situations, they cling to time-worn policies increasingly divorced 
from reality, the realm of means enjoys benefits that the more sanctified domain 
of ultimate ends cannot boast. 


III. PurrposE AND LEADERSHIP 


For the most part, the national purpose finds expression in the words and 
deeds of its historic leaders. The goals of American life have not been given 
us on tablets of stone. They have rather been plucked out of the ebb and flow 
of national existence by leaders who gave them form and content. James Reston 
wryly observes: “if George Washington had waited for the doubters to develop 
a sense of purpose in the 18th century, he’d still be crossing the Delaware.” 
The Declaration of Independence, Emancipation Proclamation, and the Four 
Freedoms were existential, not philosophical, statements. The large ideas that 
comprise national purpose were extracted from the national experience by 
leaders who could demand the full attention of the American people. They 
dipped down, as it were, into the stream of experience and brought forth classic 
statements of lasting truth about immediately relevant problems of our collective 
life. If we say that the people become bored with the glittering generalities that 
infect much of the discussion of national purpose, we should remind ourselves 
of two features of the great historic statements. First, they were propositions 
linked closely to urgent needs and problems. Second, they resulted from at- 
tempts by responsible leaders to help men frame the issues and better under- 
stand the choices before them. The powers of the Presidency in fixing national 
attention should never be underestimated. In Woodrow Wilson’s words: “His 
is the only national voice in affairs. Let him once win the admiration and con- 
fidence of the country and no other single force can withstand him. . . . His 
is the vital place of action in the system.” The evidence is impressive that once 
the President expresses the national need, his propositions affect the spirit and 
direction of the nation. When the sense of purpose lags, the likelihood is greater 
that the President has failed to call on the people than that they have refused 
to do what they have been asked to do. 

This feature of our constitutional system is often perplexing both to ourselves 
and to friends abroad. We tend to forget that “most of the great crises of the 
American past have been resolved, not by the zeal and purpose of the people, 
but usually by the will power or obstinacy of their leaders.” James Reston has 
recently reminded us that “John Adams estimated that one-third of the popula- 
tion was against the American Revolution, one-third for it, and one-third in- 
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different.” Democracy is not only compatible with strong leadership, it is de- 
pendent upon it. If this is true in a nation richly endowed with a cultured and 
self-conscious people, it should be yet more obvious in nations struggling to 
reach some minimum literacy. A remnant of leaders who loved wisdom and 
could bring together ideas and politics has been the fountainhead of national 
progress. They have stood above the “prosperities, idolatries, oppression, luxury 
(and) pleasures” of the majority and in so doing shaped lasting national pur- 
poses. They have not flinched at the responsibility of defining our tasks. In a 
world of two billion hungry people seized with the passion of rising expectations, 
statements of national purpose must be as real and meaningful for these prob- 
lems as was the Emancipation Proclamation to the long-term needs of 31,000,000 
Americans at the outbreak of the Civil War. 

The opportunity that beckons is one of stating a national purpose that will 
be relevant here and abroad. As a great hegemonial power, we speak not alone 
for ourselves but for others: De Gaulle, who stakes his political life on the 
hazardous movement toward Algerian self-determination; Britain, which grapples 
with the baffling problems of the Central African Federation; and the new 
states which yearn for the beginnings of individual rights while they compress 
into years and months the achievement of order, economic growth, and social 
justice that required nearly two centuries within our borders. Is it any wonder 
that our leaders speak of new opportunities and purposes or assert that our 
national ends must become international in scope? 


IV. NaturaL LAw AND CHANGING PURPOSE 


Natural law at its best has much to contribute to the debate over changing 
national purpose. At its worst, it can impair understanding and progress. The 
perennial temptation of moderns is to fix proximate moral goals into rigid 
natural law categories. The imperatives of practical politics are sanctified pre- 
maturely as final moral truth. For this reason, contemporary writers all too 
frequently assert that natural law is irrelevant to present day problems, as when 
some of its champions call for a holy war to the death against the injustice 
of communism. : 

However, hidden away in at least some of the current debate are more legit- 
imate references to natural law. Thus John K. Jessup maintains: “Democracy, 
though we have treasured it, is not the highest value known to man. Indeed, it 
is only because enough Americans have had still higher allegiances that we 
have made democracy work.” Because democracy is at some points at least 
in harmony with a higher order, it enjoys a special moral sanction. Archibald 
MacLeish pays homage to this truth when he argues: 


To be free is not, perhaps, a political program in the modern sense, but 
from the point of view of a new nation it may be something better. The 
weakness of political programs — Five Year Plans and the like — is that 
they can be achieved. But human freedom can never be achieved because 
human freedom is a continuously evolving condition. It is infinite in its 
possibilities — as infinite as the human soul which it enfranchises. 
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When James Reston speaks of “the outer, quieter America, which has either 
kept its religious faith or at least held on to the morality derived from religious 
tradition,” he calls attention to the same dimensions the Founding Fathers con- 
ceived when they maintained that the moral idea came before the political. 

The Higher Law has englobed American political life, defining the frame- 
work within which political debate and change were possible. Because there was 
agreement on ends, debate over means was possible. America could tolerate 
diversity because the bonds of unity had been forged — as, incidentally, they 
have not been forged in many parts of the world. The ends of American society 
are not difficult to discover. They touch the corporate ends of the nation and 
were first stated in our great fundamental documents like the Declaration of 
Independence. One of our ablest scholars, Professor Morgenthau, has described 
them as freedom expressed in equality. The same goals are restated in the 
Preamble and Articles I and II of the United Nations Charter. These great ideas 
have been illumined by “flashes of documentary lightning,” but their sources 
lie buried in more than 2000 years of Western experience, thought, and reflection. 
For the United States, they were the slow deposit of English and Colonial experi- 
ence but they also went back to the Greeks and the Romans. A 2000-year-old 
dialogue lay before and beyond them. In this historic sense, they were grounded 
in natural law and allied with Judaeo-Christian moral principles. 
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THE PHENOMENON OF PIERRE 
TEILHARD DE CHARDIN 


Ever since the midtwenties the name of Pierre Teilhard de Chardin, S.J., 
has been known to paleontologists and anthropologists. Those who were mem- 
bers of that scientific brotherhood read his reports and studies, of which there 
were many. Teilhard’s complete espousal of the notion of evolution drew the 
attention of his brother Jesuits. Yet he was not well known to the world at 
large until after World War II. His lectures in France during that era dis- 
tinguished him as a man of profound vision. Books and articles appeared to 
explain the man and his thought. He went into comparative silence after he 
left France in 1951 to live in New York, where he died suddenly in 1955. 
After his death his works on themes of interest beyond the limits of formal 
paleontology saw print, first in France and finally throughout the world. The 
English edition of The Phenomenon of Man1 has produced real commotion 
in the English-speaking world of ideas. 

Catholics have shown a timorous fascination for Teilhard. He was one of 
them, frankly and authentically so. Yet his ideas and language are so different 
from those in common Catholic currency that many wondered whether he was 
true to the faith once delivered to the saints. Those who knew the man per- 
sonally gave eloquent testimony to the Jesuit’s deep piety and religious con- 
viction. If indeed it were true that his ideas could not be reconciled with the 
orthodox doctrine of Christianity, at least they were not inspired by disloyalty 
or treacherous intent. That much was certain beyond any doubt. 

This primary datum did not solve the problem whether this good Catholic’s 
conception of the world and man was in harmony with the authentic expres- 
sion of Catholic faith. Teilhard was certainly no fool — all the world agrees 
on this. Likewise, he wanted above all to be a Catholic. How then could his 
ideas arouse suspicion in some Catholic circles? It is to this question that the 
present study addresses itself. 

For Teilhard de Chardin The Phenomenon of Man was the principal essay 
in communicating his own understanding of human reality. He had written 
it as early as 1940 but retouched it in the years which followed. By 1948 he 
was anxious to publish it. His superiors did not feel that this was prudent and 
they refused him permission to have it printed. He gave his manuscript along 
with the manuscripts of other books to some friends, who published the works 
after his death. One can consider The Phenomenon of Man Teilhard’s summa, 
his Meisterwerk. 

The reading of the book is an exhilarating experience, for it is a deep 
and inspiring book. It is not only logically structured but also rich in isolated 
golden phrases which excite the spirit, shooting lightning flashes on whole areas 
of human concern. The essay has its difficulties because it combines different 
modes of expression. Teilhard is primarily a scientist but not exclusively so. He 
is also a poet, a prophet, a veiled philosopher, and even a mystic. 


1. London: Collins Sons Co.; New York: Harper & Bros. (1959). 
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But above all we must remember his basic stance. He is examining reality 
inasmuch as it is related to man. He is discussing the phenomenon of man, 
and the title of the work was chosen with care so as to make it clear what 
was under discussion. The work is an essay in phenomenology. Man as he ap- 
pears according to rigorous scientific examination is the theme, and no other. 
No ontology is presented, nor is there any theological consideration of the sub- 
ject. Yet theological and metaphysical relevances do become manifest, but the 
methods of these two disciplines are not employed. A scientist who is doing a 
scientific work of synthesis cannot but betray his own concerns beyond his 
chosen field, but he is not willing to allow these concerns to meddle with his 
proper method of approach to the problem. Hence it would be most unfair 
to consider any statement of Teilhard as either philosophical or theological, even 
though strictly phenomenal stands are taken under the pressures of anxieties 
which are indeed theological or philosophical. 

Teilhard invents many new words. He feels that he must do so, because 
he has found no other words in the current vocabularies which can express 
what he has: in mind. He finds it convenient to speak in images, just as the 
poet and the mystic do. He believes that this is the safest way for him to com- 
municate his message accurately. Like a true scientist, he believes that the 
work of synthesis goes beyond the mere description of data. He states quite 
explicitly that synthesis rests on an intuition freely accepted as the guiding 
light for the ultimate intelligence of the phenomenon. He believes that the in- 
tuition actually shows up the wealth of phenomena as a unity, but he knows 
that it itself cannot be deduced with mathematical rigor from the data. 

The central position of the author is that the world is man — man in 
different stages of becoming, and this becoming has by no means erided. Evo- 
lution for De Chardin is synonymous with cosmic reality. He presents no cos- 
mology, but in terms of understanding describes the cosmogenesis (a Teilhard 
neologism often used). The evolution of the cosmos is for him as clear as the 
world itself. He describes evolution; he does not prove it, because it is as evi- 
dent to him as the existence of the cosmos we see. He merely thinks that the 
scientists have not investigated evolution sufficiently. And he believes that evo- 
lution can explain much more than the mere origin of a present species. 

De Chardin gives his account of the meaning of evolution by tracing quickly 
the outline of the history of the universe. He rightly insists that history is a 
necessary dimension of scientific investigation. To understand an object, its 
genesis must be understood, even though indirect evidences are all we can rely 
on. 

Many thousands of million years ago clouds of cosmic dust moved in masses 
in what we call the heavens. (Scientific analysis cannot discuss the first cause, 
which is beyond the phenomena.) This dust was made up of protons, electrons, 
neutrons, and photons. In their whirlings they combined to produce simple 
atoms. This was not merely a matter of chance, though chance had a part in 
the operation. Any cosmic entity has an outside action which can be seen from 
without. But it also has an inside action which can be seen only from within. 
This inside action is centered about an élan, a phenomenal impulse pushing 
the thing to consciousness. It is phenomenal, but analogous to the form which 
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philosophers call a soul. To avoid ambiguity, Teilhard calls this principle in 
the nonliving, a pre-soul. This impulse is toward consciousness; and under its 
thrust, simple elements formed molecules. Enormous clusters of such mole- 
cules became suns, and from the suns molecular masses were torn off to be- 
come independent planets. One such planet was our earth. 

Since in every element there was the impulse to consciousness and unity, 
all the elements moved to ever more complicated forms of union, ever nearer 
to consciousness, though in the beginnings infinitely far from the consciousness 
which was ultimately to arrive. In every element and molecule there was a 
double action: one expending tangential energy, moving outwards with im- 
pact and influence on other elements and molecules; and the other with radial 
energy building up within the agent, producing ever closer approximations to 
the state of consciousness. Consciousness does not stumble on matter; matter 
is by inner compulsion groping for it. 

In this way the earth historically built itself up in layers or spheres. First 
there was the barysphere, where simple atoms pushed forward to produce 
complicated molecules, which in turn formed a stable lithosphere capable of 
holding water, thus creating a hydrosphere. The condition for life was now pro- 
duced, and the molecular beings could move on to preliving unions like the viruses. 
When these came into existence, the protozoa in the form of single living cells 
were brought forth with the power of reproduction of their kind. Cells clustered 
and combined so that organisms came forth from the seas. Millions of years 
ago such simple organisms combined, by reason of inner radial energy, with 
others in the ceaseless groping for forms which nervous tissue could coordi- 
nate. Ganglions grew to become a system of brain and nerves. At this point 
consciousness was achieved, but it was still an imperfect thing because it was 
incapable of self-reflection. Brain space had yet to grow larger, and in doing 
so, hominization (a Teilhard word!) was in its embryonic stage. There finally 
came a form with the brain power large enough to permit matter to support 
the activity of thought. Life gave the earth a biosphere, and reflective con- 
sciousness in the hominized combinations produced the noosphere, that layer 
of our earth which spreads thinking around the world. 

This upward nisus was not in a straight line. It was the formation of a 
spiral around a cone. From this vine-like spiral buds shot off at many points. 
From these buds new forms in fan form were essayed but not all led upwards. 
When they did not move toward consciousness, they withered away or re- 
mained static to show the paleontologist a fruitless chance taken by evolution. 
Yet one of the buds on the vine would be in the way up in the spiral course 
of matter seeking spirit. The relics of some are found, but hardly all. We have 
no direct evidence for the complete movement of species to species up to the 
appearance of homo sapiens. 

Teilhard supposes on grounds of observation that each new sphere was a 
once-and-for-all event. Once matter had achieved a higher stage of complica- 
tion it did not bother to continue the process on the lower levels. Only at one 
period did the large molecules form. Once and only once did life take over 
on the earth. Once and only once did reflective consciousness form its own 
sphere. This does not mean that only a single new form was produced siring 
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all of its kind, but it does mean that it occurred only at one period of geological 
time to be continued by survival rather than through the continuing evolution 
of lower forms. Evolution today does not produce new men from a prehuman 
level nor does life proceed through the evolution of inorganic agents. 

The question of entropy commanded Teilhard’s attention. He thought that 
it applied only to the tangential energy of earth beings. This energy becomes 
less and less as time goes on, and this fact spells the inevitable death of the 
material globe. However, De Chardin found that as the tangential energy is 
reduced, the radial, spiritual energy is increased. Thought and its action supple- 
ment and even supplant the external action of the material agent. 

So far Teilhard is creative only in details. His great contribution lies in the 
insistence that evolution is still going on in man. Isolated men give way to 
man in association, where the power of thought is increased by the accumula- 
tion of thinkers in collaboration. The earth is being changed not merely by 
unconscious gropings but through the planned orientations of the thought of 
communal thinking, preserved in cultures and tradition. 

His greatest contribution is the discovery of an Omega Point in the phe- 
nomenon of human evolution. This is the apex of the cone of evolution. This 
point meets a superior plane which limits the cone and which is always there, 
attracting the very bottom of the cone through radial energy to climb up to 
the Omega Point. Of course, Omega itself is what Christians call God, and the 
doctrine of the Omega Point opens up the possibility of a new theodicy based 
on the scientific study of phenomena. Teilhard does not limit the order of phe- 
nomena to the external material object. He thinks that he has observed the inner 
nisus of radial action in phenomena through scientific, i.e., phenomenal, ob- 
servation. Concerning Omega itself, which is no phenomenon, he can say nothing 
as a scientist. But the Omega Point where matter meets God and toward which 
all earthly reality tends is observable because of its attractive influence on evolu- 
tion upwards. Teilhard is anxious to keep all metaphysical and theological 
reasoning outside of his own approach to the phenomenon of man. Concerning 
the Omega doctrine, Julian Huxley, who is so lavishly eulogistic of Teilhard’s 
work, is far from being convinced. He thinks that it is a valiant effort of Teil- 
hard to be at once an orthodox Christian and a sincere scientist. But he feels 
the attempt has failed. 

The foregoing sketchy summary shows us the thought outline of Teilhard’s 
message. Little details come into the book which show us his breadth of mind. 
Long before Sputnik went into space, Teilhard saw the high probability of 
man’s early voyage into space. He makes room in his collectivization of the 
last stage of man’s evolution for other groups of human beings in other side- 
real bodies and sees the possibility of fullest development of man as a single 
flower formed by petals gathered from all the worlds of space. He wrote a 
distinct chapter on the phenomenological meaning of Christ and the Church, 
pointing out the heights to which Christianity has brought the human race. 
There is something winsomely mystical in the way this man describes the action 
of God as a call of love and the response of creation as love’s response. 

Many a Catholic theologian has studied this vision communicated by De 
Chardin. Some became angry at once and judged the whole idea to be a be- 
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trayal of the doctrine of the Church of which Teilhard was a priest. Others 
were not so much angry as worried and puzzled. They could not judge the man 
on the level of scientific competence because they were not at home in that 
field, nor could they even validly raise the question because the luminaries of 
biological science have given fulsome praise to the merits of the French pa- 
leontologist. But some felt sincerely that too many basic dogmas of the faith 
were unreconcilable with Teilhard’s phenomenal scheme. 

Can any positive judgment be made on the meaning of Teilhard’s work? 
Certainly no definitive verdict can be made at this moment. Too much must 
yet be considered in three fields: science, philosophy, and theology. Yet cer- 
tain recognitions of merit can be made in our time. 

First of all we see that a wholly committed Catholic has here accepted 
science for its own sake with loving honesty and integrity. Teilhard has proved 
that there need be no schizophrenia in the Catholic who is enamored of scien- 
tific contemplation. Without inner conflict he can love both his faith and 
scientific truth. If Toynbee could write a work on the religion of a historian, 
Teilhard could equally well write about the religion of a biologist. De Chardin 
found his scientific and religious commitments mutually corroborative and he 
realized in himself his own prophecy that religion and science will in the future 
collaborate wholeheartedly instead of fighting each other to no avail. It is an 
inspiring thing to see in Teilhard the complete absence of nervousness when 
he speaks of man and his meaning in terms of scientific method. In this en- 
terprise he suspects no possibility of conflict with his tranquil acceptance of 
faith. 

Secondly, philosophers and theologians are hard put to dispute with the 
man. He has made it explicitly clear that he is not essaying philosophy or 
theology. His affirmations are not to be fitted into a theological or philosophical 
framework of discourse. There they may have no sense because those disciplines 
and methods are orientated differently with different starting points and differ- 
ent modes of procedure. Of course philosophers and theologians who have not 
yet discovered that disciplines are different — with the consequence that a 
proposition in one field cannot be extrapolated into another without losing its 
meaning — such thinkers will find all kinds of inadequacies in De Chardin’s 
work. But the current progress in the disciplines makes such men fewer as the 
days go by. To a theologian the Eucharist is truly the Body and Blood of Christ; 
to a chemist it is homogeneous in phenomenal structure with bread and wine; 
to a philosopher it opens the doors of speculation on the possibilities of acci- 
dents without substance, reality with alien appearance, direct divine action in a 
natural milieu. We do not expect the three disciplines to make the same affirma- 
tions, and the disparity of their statements invalidates none of them. 

Since Teilhard essays no theology or philosophy he cannot be criticized for 
his philosophy or theology. Yet it remains true that the theologian and the 
philosopher will be stimulated by the nontheological and nonphilosophical state- 
ments of the French scientist. 

Teilhard makes it quite clear that he finds present theology oblivious of 
an important phase of human existence. The cosmos in which man is rooted has 
not only immensity as its setting in space but also duration in the thousands 
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of millions of years of its history. Yet theology concerns itself at most with 
some four thousand of these many years restricted to our little earth. The 
kinship of man with all the past and with the present realities of an expand- 
ing universe are not considered by theologians, and yet these factors are of 
human concern because they influence us through the past and in the wide- 
spread present. Time and space need theological study to make theology ade- 
quately relevant to modern man. 

One lacuna in De Chardin’s reflections is of special theological concern. 
This has already been felt, and he himself foresaw it. He was exuberantly 
optimistic about the present and future of the human species. Humanity came 
from humble beginnings but it has been a glory for the universe and it is still 
on its way upwards. Teilhard had to write a chapter on the evil in the world. 
He merely defended himself for not giving the matter much discussion on the 
grounds that he is tracing the positive benefits of evolution and therefore he 
had no need to consider all the suffering and immorality involved in the his- 
tory of the world. This defense can certainly be accepted; but evil is as much 
present in evolution as glory, and it needs explanation. Perhaps paleontology 
and anthropology cannot explain it, but theology must make the attempt. The 
basic solution of the theological tradition is the doctrine of Original Sin, which 
entails the notion of a devolution of man, rather than his evolution. It seems 
to assume that in the beginning man was perfect and culpably fell into abiding 
imperfection. The basis of man’s first perfection is described in dogma as an 
extraordinary direct and free action of God from without history and evolu- 
tion. Man’s imperfection needed the graciously given divine Incarnation in 
order to be overcome. The Christian hope is that in spite of the present deca- 
dence of man, he can in faith look forward to a future happy state for a rem- 
nant of mankind bestowed not by the innate power of natural evolution but 
through a catastrophic action of God. No matter how Original Sin is explained 
by the various schools of theology, the outline here given is accepted by all. 

Can such a theological position be reconciled with the phenomenal vi- 
sion of Teilhard? If one is to be candid, it must be admitted that at first sight 
the two schemes seem in contradiction. However, history has shown us that 
answers flowing from first sight are not to be trusted. First of all, Teilhard’s 
scheme is not a theology. His discussion is outside of the theological circle. Hence 
it is on analysis true that the French Jesuit contradicted no theological doctrine, 
for the simple reason that he did not speak theologically at all. What is more, 
he sincerely and without reserve accepted the totality of the Church’s dogma. 
This is a primatial fact. 

What is under question is not the formal validity of Teilhard’s vision. By 
the rules he chose — the rules of phenomenal observation of empirical science 
— it is valid enough. The question that remains is whether the vision is com- 
patible with Teilhard’s first commitment, his Catholic faith. 

It is well to remember that faith must not be identified with theology. The 
direct object of faith, the dogmas of the teaching Church, must not be identi- 
fied with theology. Theology is the human science which explores dogma and 
faith. Dogmas are not made by theology; theology only examines them ra- 
tionally and then in an explanatory synthesis proposes them to the believer 
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in search of understanding. Theology as a living tradition undergoes great 
changes in its long life. The temporary use of some philosophic insight rather 
than another gives theology new vitality and a “new look.” 

This is quite evident in our time. The majority of theologians at the be- 
ginning of our century, following the thought of their predecessors in the nine- 
teenth century, rejected the possibility of using the then new theory of the 
origin of the human species through biological evolution. Many a theologian 
was hotly insistent on this rejection. Since 1950 this stand is no longer pos- 
sible. The encyclical Humani generis of Pius XII explicitly declared that such 
a theory could be legitimately used by Catholic theologians. Since Teilhard be- 
gan his own work long before 1950, his own employment of an evolutionary 
theory exposed him to the attacks of not a few theologians. Today this is no 
longer possible. Teilhard cannot now be censured because he holds a theory 
of evolution. 

But there still remains a problem. Granted that Humani generis makes it 
licit to employ some kind of evolutionary hypothesis even for the theologian 
and Scripture scholar, is Teilhard’s conception of evolution one of the accept- 
able forms? 

The encyclical under consideration did not permit the use of an evolu- 
tionary theory which supposes polygenism, i.e., the actuation of evolution to 
produce more than one central source of the human race. Teilhard expressly 
declares for monogenism rather than for polygenism. But he understands mono- 
genism to permit the production of either a single pair of true humans or of 
different individuals in different places in one and only one defined geological 
period. Teilhard holds for monogenism in the sense of monophylism. What- 
ever may be objected to this conception, it must be yet admitted that the true 
unity and unicity of the human race are being affirmed. Whether or not Teil- 
hard’s conception meets all the requirements of theological monogenism can 
be debated, but we must not begin with the supposition that he stands for 

. polygenism, when as a matter of explicit fact he expressly declares for mono- 
genism. 

Even though Teilhard is unimpeachable in his use of an evolutionary theory 
for the explanation of the origin of man, and even though a case can probably 
be made for his understanding of monogenism, the problem of Original Sin, 
the role of the Incarnation of God in Jesus Christ in the development of man- 
kind, the distinction of natural and supernatural, are all theological preoccu- 
pations which find little solace in De Chardin’s phenomenology. 

This is, it seems, a fact. But this does not mean that the theologian must 
immediately condemn Teilhard’s image of the world. The history of theology 
ruefully shows that such a short shrift for a scientific creation can produce em- 
barrassment for later theologians, and even for the whole Church itself. We 
want no more Galileo cases. One was too much, even though the real benefit 
it did to the Church was to make her cautious in her pronouncements con- 
cerning the reconcilability of scientific observation with theological stances. 

The true task of the theologians in the presence of De Chardin’s ideas is 
to examine diligently their own positions with the greatest care in order to 
find out the precise content of their formulas. In the past this type of investi- 
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gation has proved very fruitful. Today with the serious work being done in 
Scripture and the Fathers such work should be congenial. Above all, theologians 
must not consider Teilhard an adversary but only a stimulus to renewed study 
of the matter of their own field. The French Jesuit does not even pretend to 
be a theologian, but he himself has expressed the hope that the theologians 
would fill the many lacunae of his own thought. 

If the theologians are called on to go more deeply into their own sources, 
the scientists have a similar invitation. Teilhard’s great desire was the col- 
laboration of the two disciplines — not their opposition. Scientists are called 
on to deal with the phenomenological work of the French scholar, to prune, to 
criticize, and to expand what he has done. No one expects of them theological 
contributions, but they are competent to tell us to what degree they them- 
selves can subscribe to the scheme of Teilhard. It is not to the point for them 
to discuss De Chardin’s religious preoccupations in his work. He obviously had 
them. But he wanted to do a job according to the scientific method and he 
presented his ideas as true to the observations of science. His work can be 
evaluated by scientists on the level on which Teilhard himself placed it. 

The Jesuit thinker made an implicit suggestion at one point which could 
help both disciplines. Recognizing that his own view of natural history seemed 
to incline to an ever better situation for the human race with a kind of utopian 
finale, he proposed the idea that this final upward thrust in the end of time could 
be contingent on the acceptance of an invitation from Omega. Such an in- 
vitation would not coerce all the members of the species. Some would decide 
to accept it and others would decide against it. Those who accepted would 
rise to the highest expression of humanity, and those who rejected it would 
wither away as so many species and subspecies have done before them. This 
kind of thinking was obviously provoked by the Christian conception of an 
ultimate judgment and of a previous divine call to faith. In this form the 
hypothesis is certainly not scientific, because it cannot be derived from the ob- 
servation of phenomena. For the theologian, however, it shows how the notion 
of an ever-ascending evolution of man can be harmonized beautifully with 
the notions of faith. It indicates a conceptual possibility, even if it does not 
present us with a fact. 

Along such lines the theologian can do much to bring theology and science 
into an effective union. It is certainly true that theology by the very antiquity 
of its discipline must make heroic efforts to transpose its categories of the past 
into categories relevant to the present. We hear much criticism of the intro- 
duction of non-Hebraic modes of thought by the Greek theologians of the first 
five centuries. But this criticism is often wall-eyed. The Greek theologians were 
not creating revelation, nor even re-creating it. They were presenting the doc- 
trine originally expressed in Hebraic literary forms, in styles and modes proper 
to the Greek way of life and thought. 

What the Greek theologians did must be done in every new cultural situa- 
tion. If Thomas Aquinas could use the Aristotelian framework for the ex- 
pression of the Gospel, later theologians can use other hypotheses and postu- 
lates. St. Thomas did not make a natural science for his time. He supposed one, 
and created his theology to harmonize with what he found at hand. Today 
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when we go to Aquinas, we are not concerned with his scientific world image, 
because we know that he used the one suggested by the Aristotelian sages of 
his own day. That image has lost its appeal for us because we do not find it 
sufficiently reflective of the world we know. We go to St. Thomas to find 
his atemporal theological or metaphysical statements. We have to demythologize 
St. Thomas, in the good sense of that word. In this process St. Thomas is more 
useful than ever. But it is not a talmudic study of Thomism which helps us; 
instead we must engage in a construction of the medieval doctor’s ideas to 
produce a viable structure for our day. It is hardly a serious investigation to 
find out what St. Thomas had to say about Freudian psychoanalysis. Patent- 
ly he had nothing to say about a theory he knew nothing about. But Aquinas 
did have metaphysical principles and theological stands which can be supreme- 
ly useful in our own current discussion and elaboration of the Freudian theses. 
We want to understand St. Thomas as he historically existed in order to un- 
derstand better the moment in which we live, nor do we identify the two his- 
torical moments. We do, however, believe that the two moments can illuminate 
each other. According to the evolutionary idea of Teilhard, in homo sapiens 
tradition and culture supplement human instincts. What was good is not lost 
but moves into a fuller synthesis with the goods discerned in the lengthening 
of time. 

Whatever is defective in Teilhard must not overshadow the high good of 
his work. He wished to excite theologians to recognize the basic outline of the 
scientific image of our time. His presentation of an evolutionary scheme was 
not an apologetic re-creation of it so that it could come forth theologically 
acceptable after a kind of plastic surgery. He wanted to be faithful and loyal 
to it for its own sake. There was no treachery in his use of it. With brilliance 
and imagination he presented it as he found it. This is what the scientists 
recognize when they praise the Jesuit thinker. 

Teilhard wanted the theologians and philosophers of our day to take evolu- 
tion seriously so that they could express their own findings in a way rele- 
vant to an age which spontaneously has accepted the evolutionary image of 
the cosmos. He himself made a portrait to that image from a perspective readily 
achievable by theologians and philosophers.. He was not an apologete. Rather 
he was the voice of one anxiously urging the theologians and philosophers to 
tasks which are truly theirs and which they have, by and large, refused to 
undertake. 

Teilhard is no enemy of theology. He is its true friend, even though out- 
side of its preserve. He is shouting to the theologians to enlarge the borders 
of their highly significant discipline. 

Gustave WEIGEL 
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CausaTION IN THE Law. By H. L. A. Hart and A. M. Honoré. Oxford: The 
Clarendon Press, 1959. Pp. xxxii, 454. 55s. 


In this work Professor H. L. A. Hart, well known in Britain and America 
for his work in legal and moral philosophy, has collaborated with A. M. Honoré 
in a careful and comprehensive study of causality in legal theory and practice. 
The authors have worked on the subject a number of years, earlier versions of 
some parts having appeared in joint articles in the Law Quarterly Review 
(1956). 

The authors have two main aims: (1) to explain our ordinary “common 
sense notions” of causality and show how these notions are widely used in law, 
and (2) to examine and criticize a “whole trend in legal thought” concerning 
causality, especially influential in the United States, which seeks to clarify and 
simplify the concept of causality. The two aims are closely related. In explaining 
ordinary notions of causality and showing their use in law the authors are 
(in part) trying to answer the objection that traditional ways of thinking about 
causality are hopelessly obscure or otherwise inadequate, and must be drastically 
revised. And in criticizing the modern theories the authors are trying to show 
that these theories blur or ignore important principles and distinctions embedded 
in our ordinary ways of thinking and recognized by courts. This is not to say 
that the authors completely reject the modern theories in favor of any tradi- 
tional theory of causality. They agree that much of the legal discussion of 
causality in the past has been “clouded over by metaphor.” And in some ways 
they consider the modern theories a real advance. (In the following discussion 
I will try to show how far the authors go in admitting one basic clarification 
urged by the modern theorists, namely, the “bifurcation” of causal issues into 
factual and normative questions.) But in general spirit the work is conservative 
and cautionary, confident that common-sense notions (properly understood) can 
guide legal decisions, and suspicious of attempts to revise these notions radically 
in favor of allegedly scientific theories. 

In the following discussion I shall try, first, to summarize the argument of 
the book. Secondly, I shall consider some problems in the authors’ analysis of 
ordinary causal concepts. And third, I shall comment on the criticism of the 
recent (American) theories of causality. 


1 


Part I (“The Analysis of Causal Concepts”) opens with a critical discussion 
of the analysis of causality in Hume and Mill (ch. 1), moves on to a dis- 
cussion of ordinary concepts of causality and responsibility (ch. 2 and 3), and 
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discusses critically the modern theories. The central purpose of this Part is to 
analyze ordinary notions of causality; these are contrasted, on the one hand, 
with the philosophical theories of Hume and Mill, and on the other hand with 
the modern theories. 

The authors begin, in Ch. 1, by asking why lawyers have found the “phil- 
osophical discussion of causation” unhelpful. And the answer is, roughly stated, 
that philosophers traditionally have been concerned with causality in science, 
largely ignoring problems of causality in practical and moral contexts. To be 
sure, in examining philosophical theories of causality the authors consider only 
Hume and John Stuart Mill — in part, of course, because of their very great 
influence in modern philosophical discussions of causality, but also, perhaps, 
because the authors feel that a helpful philosophical discussion of causality is 
to be found, if at all, in empiricist philosophers such as Hume and Mill. One 
could argue, indeed, that if a philosophical theory of causality is to be helpful 
to lawyers it must be an empirical theory to this extent: it must define “causality” 
in such a way that statements asserting a causal relation can be supported or 
refuted by ordinary factual evidence. Presumably the problem of causality in 
the law is, in part, the problem of picking out the cause from among all the 
antecedents of an event: to be useful, a theory must give guidance to this pro- 
cess. It goes without saying that theories such as that of Leibniz, who held that 
“in metaphysical rigor” there are no causes at all but only concomitants, or 
F. H. Bradley’s theory that the notion of causality is self-contradictory, are ir- 
relevant to law. A more interesting case is Kant’s theory of causality. For Kant, 
causality is strictly a scientific concept, applicable exclusively to physical pro- 
cesses. Hence, as the authors point out in a later section, German legal theorists 
attempting to use the Kantian theory are forced into a curious position, name- 
ly, that “in considering whether a human actor has caused harm only the 
actor’s physical movements may be regarded as relevant, not his state of mind: 
once it is found that such movements were the cause of harm the question 
whether the act was deliberate, mistaken, or accidental is relevant only to the 
question of fault or mens rea.”1 But even as applied to physical processes, Kant’s 
theory does little to guide particular causal investigations. 

The authors praise Hume and Mill for having “swept away much lumber” 
traditionally encumbering the notion of causality, such as the notion of “un- 
observable forces or powers,” and for having noticed that there is an intimate 
connection between particular causal judgments and generalizations asserting an 
invariable sequence. And Mill, in particular, is commended for noticing the 
ordinary distinction between the cause and other factors which are merely “neces- 
sary conditions.” Mill’s analysis is given a sympathetic treatment but criticized 
on several counts. The two most important objections are the following. (1) Mill 
(following Hume) was justified in stressing the rdle of generalizations asserting 
regular sequence; in many cases when we say that A caused B, part of our 
meaning is that events like A have invariably been followed by events like B. 
When we say that the sun warmed the stone — that this is a case of propter hoc 
and not simply post hoc — part of our meaning is that invariably in our ex- 


1. Harr and Honoré, CausaTION IN THE Law 385 (1959). 
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perience bodies exposed to heat become warmer. But Mill overstated the case; 
there is a type of causation where generalizations do not play this réle. These 
are cases of “interpersonal transactions” as the authors call them, cases where 
we say that a person caused another to act in a certain way by persuasion, 
threat, inducement, etc. Suppose A threatens to shoot B unless B gives over his 
money, which B then does. We should say that A made B give over his money, 
but in saying this we do not mean that in similar cases B, or anyone else, in- 
variably gives up his money. (2) Mill (again following Hume and the tradi- 
tional philosophical discussion of causality) concentrates on “explanatory con- 
texts” where, given an event, our search for the cause is a search for some un- 
known factor. But this ignores the “attributive inquiries” frequent in law — 
contexts where we know all the factors and in a sense clearly understand how 
an event happened, but are puzzled as to whether this or that factor is the 
cause. (This distinction prefigures the authors’ later discussion of the “bifurca- 
tion” of causal questions. ) 

In Ch. 2 the authors attempt a kind of reversal in the analysis of causality 
by treating everyday human actions as the starting point; the “central” or “basic” 
meaning of causality is found not in the language of science or in the demands 
of metaphysical rigor, but in the everyday language in which people are said 
to “push, pull, bend, twist, break, injure” things and other persons. From this 
basic meaning others are derived by analogy or metaphor. Two of these de- 
rived meanings are especially relevant to law: (1) “causing” in the sense of 
inducing, persuading, threatening, etc., someone to act, and (2) “causing” in 
the sense of providing or failing to provide an opportunity, as in causing a loss by 
carelessly leaving the door unlocked and thus allowing a theft to occur, or caus- 
ing loss to a manufacturer by failing to deliver the machinery as promised. In 
Ch. 3 the authors embark on a discussion of responsibility and raise the im- 
portant question of how we set limits to the consequences of an act, limits be- 
yond which we no longer consider the agent as the cause and hence as responsible. 

Chapter 4 introduces the modern theory, held in the most radical form by 
Leon Green. As the authors describe it this theory asserts that the question 
“Did A cause B?” means (if it is clear) two things: (1) would B have hap- 
pened if A had not acted as he did? (the sine qua non test) and (2) should 
A be held responsible or liable for B? The first question is considered to be 
a straightforward factual question, while the second is considered to be a “policy” 
question to be decided by appeal to legal policy, justice, or expediency. With 
exceptions (including Green himself) those who hold the theory agree that 
the only factual question is whether the alleged cause was a necessary condi- 
tion; there is considerable difference about how the “policy decision” assigning 
responsibility or liability is to be made. But the essence of the position is that 
the traditional approach fails to distinguish clearly the question of fact from 
policy decision in the discussion of causality. 

Chapter 5 is an extremely close and subtle discussion of the sine qua non 
test. The authors claim to have shown that the notion of a causally relevant 
factor is logically independent of the notion of a condition sine qua non; the 
argument is difficult and appeals to anomalous cases where causal concepts seem 
to break down altogether. But the chapter does succeed in pointing out im- 
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portant if minute shades of meaning in the notion of necessary condition, which 
“hide behind the apparently simple idea of condition sine qua non.” 

Part II is a discussion of the actual use of ordinary causal concepts in com- 
mon law: in tort and especially torts of negligence (ch. 6-10), in contract (ch. 
11), and in criminal law (ch. 12-14). Chapter 15 is a rather brief and incon- 
clusive discussion of evidence and procedure. The double aim of the book clear- 
ly appears in this Part: in showing how common-sense principles are used in 
law the authors are refuting the claim that all principles beyond the necessary 
condition test are based on nothing but legal or moral policy. Thus, in Ch. 6, 
the authors show that A is not considered to have caused a harm even though 
his action was a necessary condition, if between A’s action and the harm there 
are intervening factors such as a voluntary act of another person, or a coin- 
cidence, or an abnormal event. If A carelessly runs into and injures B, and B 
while being taken to the hospital happens to be fatally injured in a collision 
between the ambulance and an automobile driven by C, we would not ordinarily 
think that A killed B or caused his death. And acceptance of this principle in 
law is not a matter of legal or moral policy but a recognition of how we actual- 
ly think about causality. Chapter 7 similarly shows how intervening factors 
“negative” causal connection in cases of inducement and providing opportunities. 
Chapter 8 is a discussion of concurrent causes and contributory negligence. 
Chapters 9 and 10 contain, again, a criticism of the modern theory. Chapter 9 
criticizes (1) the “foreseeability test” according to which a person is liable for 
all and only those consequences of his action which could have been foreseen, 
and (2) the “risk theory” according to which one is responsible for all and 
only those consequences of an (illegal) act which the law forbidding that act 
was intended to prevent. Chapter 10 criticizes the view that assignment of 
responsibility should be based on the social or moral consequences involved. The 
authors do not deny that some principles governing assignment of responsibility 
do reflect broad social and moral policy, but deny that all principles are of this 
kind. Chapter 11 demonstrates the use of common-sense principles in contract. 
Chapters 12, 13, and 14 show the use of these principles in criminal law, “in- 
terpersonal transactions” and punishment. 

Part III is a brief discussion of recent European theories, sharing with the 
American theories the aim of replacing traditional notions with a more pre- 
cise and “scientific” theory. Chapter 16 discusses the “theory of conditions,” 
a version of the sine qua non test. Chapter 17 discusses the “adequacy theory” 
according to which a necessary condition is also a cause if it also “significantly 
increased the probability” of the consequence. Both theories are criticized on 
grounds that they cannot reasonably be applied without admitting the com- 
mon-sense principles outlined in Parts I and II. , 


2 


The authors’ analysis of common-sense causal notions is presented as a means 
to an end — the end of explaining and clarifying causal principles in the law. 
But it can also be interpreted as a philosophical theory of causality, at least in 
the sense that it suggests a solution to traditional philosophic problems about 
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causality. Considered in the latter way some problems arise. And these problems 
can be seen by considering the following sentences, at the beginning of the 
authors’ analysis: 


So we cause one thing to move by striking it with another, glass to break 
by throwing stones, injuries by blows, things to get hot by putting them on 
fires. . . . Cases of this exceedingly simple type are not only those where 
the expressions cause and effect have their most obvious application; they 
are also paradigms for the understanding of the causal language used of 
very different types of case.2 


In saying that these familiar events are “paradigms” of causality the authors 
appear to have two things in mind: (1) the (in some sense) original meaning 
of “causing” is illustrated by these simple cases, and other cases which are more 
or less similar are spoken of as cases of causality by metaphorical or analogical 
extension; and (2) the meaning of “causing” is given by pointing to these simple 
cases, so that it would (in some sense) be logically contradictory to deny that 
these or any similar simple cases are really instances of causality. I shall dis- 
cuss each of these two points in turn. 

1) The basic case of causality is said to be the case in which a human 
being intervenes in the normal course of things to produce a desired result — 
lighting a fire, cutting down a tree, etc. Other uses of causal language (in- 
cluding, apparently, its use in science) are derived by metaphor or analogy. 
If this is a claim about the etymology of “cause” and related words, the authors 
might be right. (The ordinary English word “cause” derives from the Medieval 
Latin causa, a technical term in philosophy and law, but the Latin causa could 
of course have been used originally in the authors’ “basic” sense.) But etymologies 
by themselves do nothing to show whether a present usage is literal or figurative. 
It is certainly true that the ordinary word “cynical” was originally derived by 
metaphor from its (originally) literal meaning; it does not follow that human 
beings are now called “cynical” only in a metaphorical or analogical sense. If 
the authors are claiming that as presently used causal language only applies 
literally to familiar cases of human interventions in the normal course of things, 
the claim is doubtful. Are we using analogical or metaphorical language when 
we say that tides are caused by the gravitational attraction of the moon, or that 
floods are caused by rain? In any case the authors have failed to explain the 
difference between literal and figurative language; it is not obvious that causal 
language is only used literally in the familiar kind of human action mentioned 
above. The point has some philosophical importance: the authors seem to hold, 
for example, that the notions of “force” or “power” apply literally only to the 
motions of our own bodies. This could be interpreted as a way of saying that 
we never directly experience force or power in nature. The authors’ appeal to 
literal versus figurative language could thus be interpreted as a way of con- 
firming the Humean attack on causality, conceived as a kind of force or com- 
pulsion observed to exist in nature — or, more accurately, as a version of Locke’s 
theory that we get our idea of “active power” from our experience that “barely 
by willing it . . . we can move the parts of our bodies which were before at 


2. Id. at 27. (Paradigms italicized by present reviewer.) 
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rest.”3 The difficulty in the authors’ appeal to figurative versus literal use is 
that it is not at all immediately obvious that when we say, e.g., “the force of 
the wind blew the tree down” we are using metaphor or analogy. The claim that 
we are seems an inference from the view that we do not literally see bodies 
exercising force or power. 

2) The “paradigm case argument” is often used in contemporary philosophy 
in the following way: in reply to the skeptic who doubts whether an expression 
E applies to anything at all, or who thinks that it is self-contradictory to call 
something a case of E, it is argued that there are (paradigm) cases which we 
refer to in teaching the meaning of E, or would cite if asked to explain what we 
mean by E. Thus, the skeptic who claims that we never know for certain whether 
any empirical statement is true, or who thinks that “knowing for certain that 
an empirical statement is true” is self-contradictory, has been refuted by show- 
ing that we explain the meaning of the expression “knowing for certain that 
an empirical statement is true” by mentioning such familiar cases as “knowing 
for certain” that I locked the door before leaving, or that so-and-so is married. 
The basic point is that when expressions are explained and learned ostensively, 
by showing instances, it is contradictory to suppose that these expressions do 
not, or could not, refer to anything at all. It is not contradictory to suppose 
that we do not know for certain whether so-and-so is married; it would be 
contradictory to suppose that we never know anything for certain, using “know- 
ing for certain” in its ordinary sense. 

The authors do not use the paradigm case argument, as I have crudely 
described it. But the appeal to familiar cases of human actions as paradigms 
of causality does suggest such an argument. Suppose one were to argue (fol- 
lowing Kant) that experience alone can never show that one event is caused 
by another — experience can only show that an event has been followed by 
another, and is usually, even invariably, followed by that event, but cannot show 
that a causal relation exists. For (the argument might run) to say that “A 
causes B” is to say that A is necessarily followed by B; the fact that A is in- 
variably followed by B might be evidence that a causal relation holds, but is not 
all we mean by saying there is a causal relation. For (the argument concludes) 
it is not contradictory to suppose that by coincidence, or pre-established harmony, 
B always does follow A, but is not caused by A. Two conclusions might be drawn 
from this argument: (1) that since all our knowledge is based on experience 
we do not in fact know whether any causal relations exist (Hume’s position in 
his more skeptical moments) ; or (2) that causality as distinct from invariable 
sequence is an a priori concept, not derived from experience at all (Kant’s own 
position) . 

The authors’ reply to the argument sketched above would seem to be that 
the meaning of propter hoc as distinct from post hoc is explained by mention- 
ing the “basic” cases of causality in contrast with events we should ordinarily 
call coincidental. This is not to say that any given instance of causality we pro- 
duce might not turn out to be a coincidence, or a prearranged harmony. The 
crucial point is that the basic cases are the kind of cases we would use if asked 


3. Joun Locke, An Essay Concerninc HuMAN UNDERSTANDING, edited by A. C. Fraser, 
Vol. 1, p. 313 (1959). 
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to explain the meaning of “causality,” and in such a case we would not retract 
our claim that a causal relation exists unless we have some special reason for 
doing so (and it is no reason when the skeptic supposes that every alleged 
case of causality is mere coincidence, on grounds that it is never self-contradictory 
to assert that any particular sequence is merely coincidental). Thus, the authors 
reason as follows: 


It is perfectly legitimate to say that A’s blow caused B’s nose to bleed and 
to feel confidence in the truth of his statement, though we could not formu- 
late or would have very little confidence in a generalization purporting to 
specify conditions under which blows are invariably followed by bleeding 
from the nose. Yet even at this simple level where the cause is our own 
deliberate intervention propter hoc is recognized to be different from post 
hoc. It is possible that just at the moment A struck, B independently rup- 
tured a blood-vessel; experience may alert us to such possibilities, and science 
teach us how to recognize them. Yet this would be a remarkable coincidence 
and there is a presumption, which is normally fulfilled (but rebuttable) , that 
when we deliberately intervene in nature to bring about effects which in fact 
supervene, no other explanation of their occurrence is to be found. Hence 
to make this type of causal statement is justified if there is no ground for 
believing this normally fulfilled presumption not to hold good. It is, however, 
a feature of this, as of other types of empirical statement, that exceptionally 
they are not vindicated in the result and have to be withdrawn. 


Thus the authors hold that in order to (significantly) rebut the claim of causality 
in a basic case we must bring out further facts of the case showing it to be 
a coincidence or the result of prearrangement. Every particular case is open 
to rebutial in this way; it does not follow that we never do or can know whether 
there are any causes (just as our claim to know any particular fact for certain 
can be refuted, although the skeptic’s claim that nothing is known for cer- 
tain is logically false) . 

Is this a convincing argument? The obvious objection is that it fails to ac- 
count for the notion of necessity which seems to be a part of the ordinary no- 
tion of causality. When we say that A’s blow caused B’s nose to bleed we seem 
to commit ourselves to the notion that the blow “could not but be followed” 
by the injury, and that a blow given in exactly these circumstances “must” 
always be followed by the injury. The authors seem prepared to admit part of 
this objection; they are prepared to admit that when we claim A caused B we 
commit ourselves to explain cases where A was not followed by B. But this is 
not to say that in order to justify a claim that A caused B we must first show 
that A’s are always and necessarily followed by B. When we claim that death 
was caused by a certain injury we are committed to an explanation of why in- 
juries of that type are sometimes not fatal, e.g., by showing how the accompany- 
ing circumstances were different. But we are not required to show what would 
be practically impossible, namely, that there never was or could be a case where 
exactly that injury in exactly those circumstances was not fatal. And in this 
view the authors seem clearly right. The authors have, in short, shown what 
it means to be justified in making a causal claim. But it is not clear that they 


4. Op. cit. supra note 1, at 29-30. 
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have explained the meaning of such claims. To show what are ordinarily con- 
sidered adequate or sufficient grounds for saying “A caused B” is one thing; 
to show what is meant by causality is a different thing. At least it is not ob- 
vious these things are the same; insofar as they are different the authors seem 
not to have explained the meaning of causality in its familiar use. 


3 


The modern theory, discussed and criticized throughout the book, is described 
in a general and preliminary way as follows: 


. according to the theory under discussion, once it has been settled that 
no harm would have occurred without a wrongful act, there is no further 
causal question remaining for the courts to discuss. The only question is what 
limits the courts ought to impose on the wrongdoer’s liability, and no answer 
is to be found to this question by thinking about the meaning or meanings 
of causation.5 


The authors are by no means wholly critical of this theory. (One of the out- 
standing characteristics of the book is scrupulous care and fairness, as in dis- 
tinguishing different versions of the theory.) They find two important advances 
in the modern view. The first is that it emphasizes the point that 


. . very often consideration of the purpose of a legal rule will show that 
certain kinds of harm alleged to have been caused by a breach of the rule 
are altogether outside its scope, since it is obvious that the rule is not con- 
cerned to give protection against that sort of harm. 


In this way, “scholastic discussions may often . . . be intelligibly avoided.” 
Second, and more important, the authors hold that the “bifurcation” of causal 
issues has “utility and clarifying force.” For, according to the authors, there is 
a kind of bifurcation: 


. . . the central and most common form of causal relation has two different 
aspects which correspond roughly with the two halves of the bifurcated 
question. The first is that a cause is in some sense necessary for the production 
of the consequence; the second is that the cause of an event is in some way 
distinguishable from other factors which are, in the same sense, necessary. 

These two aspects of causation, even if they cannot be crudely opposed 
as ‘factual’ and ‘non-factual’, are of a very different character. They occasion 
different kinds of doubts and difficulties, and different kinds of criteria are 
used in their resolution.7 


Concerning the first aspect of causality the authors are roughly in agreement 
with the modern theory: the cause must be a necessary condition, and this is 
a relatively straightforward question to be decided by evidence. The disagree- 
ment chiefly concerns the second aspect, where the problem is to pick out the 
cause from among the necessary conditions or to decide when the “chain of 


5. Id. at 3. 
6. Id. at 103. 
7. Id. at 104-105. 
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causation is broken.” For the authors these questions are decidable by vague but 
serviceable common-sense principles; according to the modern theory they are 
decidable only by legal, social, or moral policy. In defense of their view the 
authors argue, clearly and convincingly, that the modern theory blurs an im- 
portant distinction in the vague notion of “policy” (just as the appeal to the 
sine qua non test is said to blur distinctions). Some limitations on responsibility 
clearly are mere policy: thus in England a man is not guilty of murder if the 
victim does not die within a year and a day; in the state of New York a person 
who carelessly starts a fire is liable only for the first of several houses destroyed 
by the fire. Here the law as it were draws a line beyond which the consequences 
of an act are no longer to be considered as caused by that act. And the line is 
drawn in the interests of society; it does not exist in our ordinary causal notions. 
But contrast with this the principle of nova causa interveniens according to which, 
e.g., A would not be said to have caused B’s death if A carelessly injures B, and 
on the way to the hospital B is struck by lightning and killed. Here the legal 
principle simply recognizes our common-sense notions. 

But suppose we admit the distinction between “policy” and common-sense 
limitations of responsi'yility; could we not still argue that all principles of causality 
(beyond the necessary condition test) simply reflect our ordinary moral judg- 
ments? Thus, in cases such as the above, it could be argued that when we say 
that A’s act was not the cause of B’s death we are expressing our moral con- 
viction that a man ought not to be held responsible for consequences of his 
acts which only come about through an additional coincidence. The authors’ 
answer is roughly as follows: in large part our ordinary moral judgments are 
based on notions of causality, in the obvious sense that we do not blame any- 
one for something he did not cause. To say that someone is to blame often 
presupposes that his act was the cause; guilt or blameworthiness cannot there- 
fore be part of what is meant by saying his act was the cause. This argument is 
illustrated with the following example: 


A throws a lighted ‘cigarette into the bracken which catches fire. B, just as 
the flames are about to flicker out, deliberately pours petrol on them. The 
fire spreads and burns down the forest. A’s action, whether or not he intended 
the forest fire, was not the cause of the fire: B’s was.§ 


Here, according to the authors, the causal question is settled quite independently 
of any moral judgment. If we judge according to motives they may be equally 
guilty, yet we would still say that B’s action was the cause. If we judged by the 
results, we might indeed decide that B was more guilty than A. But this 
judgment would be based on the notion that in some sense the forest fire be- 
longed to B rather than to A: the moral judgment does not make the causal 
differentiation but rather “presupposes it.” 

The argument sketched above is subtle and powerful. Still, one might make 
the rejoinder that the causal principles on which we base moral judgments are 
themselves the result of moral experience. It might be that the causal notions 
we use have been adopted for broadly moral or social reasons, such as the 


8. Id. at 69. 
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undesirable results of holding a person liable for consequences of his acts which 
are partly due to coincidence. In a previous essay Hart was ready to admit 
this possibility: 
No doubt we have come to employ the criteria we do employ because among 
other things, in the long run, and on the whole not for the wretched in- 
dividual in the dock but for ‘society’, assigning responsibility in the way we 
do assign it tends to check crime and encourage virtue; and the social his- 


torian may be able to show that our criteria slowly alter with experience of 
the reformative or deterrent results obtained by applying them.9 


This is not inconsistent with anything in the present book; if the authors do 
accept it they partly accept the division of causal questions into factual and 
normative issues. But this should not be used to obscure differences between the 
authors and the modern theories they so thoroughly assess and criticize. 

In conclusion, I would like to mention a feature of the book ignored in 
the previous discussion: the careful discussion of hundreds of legal cases in 
demonstrating the use of ordinary causal notions in law. The cases are con- 
veniently listed at the beginning of the book, along with a list of abbreviations. 
Discussion of actual cases takes up a major part of the book, and in discussing 
more general questions this review has perhaps given a distorted picture. The 
great contribution of the book is the combination of legal scholarship with the 
sharp tools of philosophic analysis; the combination is rare, and this work is a 


model of how fruitful it can be. 
Rocer Hancock 


9. H.L. A. Hart, The Ascription of Responsibility and Rights, in Essays oN Locic AND 
LanouacE 166 (ed. by Antony Flew, Oxford, 1951). 





NaturaL Law AND European Unity. By Giorgio del Vecchio. Milan: Angeli, 
1958. Pp. xxii, 316. 3000 lire. 


This work of Giorgio del Vecchio initiates a new collection under the direc- 
tion of the “International University for Social Studies.” The collection or series 
is dedicated to the theme of “The New Europe and International Politics.” 
This work is prefaced by a presentation by Rev. F. A. Morlion, illustrating the 
aim of his “University” in relation to the problems of European integration. 
These aims are pursued through the “Institutes” of the University, the “Insti- 
tute of Law and International Politics,” and the “Institute for European Studies.” 
Morlion’s presentation is followed by an introduction by Alcide di Gasperi on 
the labor movements and Europe. This introduction develops the argument 
that the working man is directly interested in the fate of Europe because in- 
dustrial production and the well-being of the working classes require the unifica- 
tion of political forces and improved social and political conditions. These same 
thoughts were developed by this lamented statesman during the academic session 
of the University on November 29, 1952, at which time the “Institute for 
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European Studies’ was inaugurated. Di Gasperi’s own contribution to the 
unity of Europe, finally, is the subject of a sober and cogent examination by 
Kurt Adenauer. 

Del Vecchio’s book is divided into two parts. The first of these carries the 
title “The Perennial Philosophy and Natural Law.” The second part, touching 
on more specific matters of politics and international organization, is entitled 
“Internationalism, Cosmopolitanism and Europeanism.” It is evident, however, 
that an intimate bond unites the two parts: the logical cord which relates the 
principles to particular developments and the norms and directives for construc- 
tive action. Pére Morlion characterizes this as “applications” of the principles 
of natural law. He compares this to the approach of Professor Edwin Corwin, 
of Princeton University, who was among the prime movers of these “Institutes” 
and who has given such great evidence of his close relation to contemporary 
philosophical activity in Italy. 

Del Vecchio’s own thought on the problem of law is already well known. 
He distinguishes within law a logical form and historical content; neither of 
these, however, exhausts juridical reality or the quality of law. While they give 
law its meaning, they do not specify its value: for the human conscience, con- 
fronted by juridical determinations, whether in the formal or the historical 
sense, feels the necessity of evaluating them with reference to an ideal measure 
and a higher criterion. This constitutes a content of law which goes beyond 
the property of historicity, political character, and efficiency. It is precisely this 
higher criterion that raises the familiar content of law to a supreme content. 

To state the same concept in another way: law is not only and exclusively 
positive; beyond positive law, there is another law which we may call natural, 
which, always in the forms of law, and for this reason always truly law, measures 
and evaluates positive law. The consequence is that positivity is not the necessary 
mark or character of law and that positivity is something which intervenes to 
define, but never completely defines, the whole of juridical experience circum- 
scribed as it is by the form of law and involving historical and ideal content. 

All these considerations form the presupposition of Del Vecchio’s investiga- 
tions and are well known to those who have studied his works, which are among 
the most carefully thought out in our time. While, in Italy, in the first half of 
the present century, philosophical speculation was under the influences of neo- 
Hegelianism, whether idealistic or actualistic (the philosophies of Croce and 
Gentile), Del Vecchio remained constant to the neo-Kantian theses of law as 
a logical category which made it possible for him to develop further the concept 
of law in the sense of value or law as the imposition of nature. As a matter of 
fact, law, which is clearly for him a value, when it becomes positive, becomes 
identical with the fact, or act, and, as such, forces fresh reference back to a 
value. There is nothing unusual about this thesis: the same reality can take 
form in two successive perspectives. Value can become a fact and the condition 
of further value. 

This characterization of Del Vecchio is the most exact. Del Vecchio was 
not an idealist in the neo-Hegelian sense. He never reduced value to fact and 
did not renounce natural, or rational, or ideal law (however it may be named) 
in favor of positive law. He was always an idealist, however, in the sense that 
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for him fact was one thing and value another and value prevails even though 
given the lie by facts. Also for him, natural law has a superior reality which 
no one can deny, but in its own order and in the historical demands for which 
it also provides. 

This new book by Del Vecchio has the great merit of clarifying all these 
considerations through developments and determinations of the highest im- 
portance. As it is now our obligation to delineate these it appears to us that 
they may be summarized in a larger proposition: the more decisive importance 
now attributed by him to the person. We would not like to be misunderstood. 
He has always vindicated the role of the person in juridical experience. He has 
always taken the position that the affirmation of one’s own personality and the 
recognition of the personality of the other, establishes a bond and a transsubjec- 
tive relation by which, at the same time, a certain respect is at once demanded 
and given. Nevertheless, there is here a question of emphasis. Now Del Vecchio’s 
emphasis is upon the individual who is the subject of law. 

It is the individual who participates in the sensible world but still is capable 
of raising himself to the supersensible order, both with respect to knowledge 
and to action. The fact is that the person transcends his own conditions and 
his own characteristics, tending toward the absolute; hence there arises a complex 
of criteria or principles of knowledge and action. The result is that that form 
and the maxims which are related to it are bound to an essential nature, human 
nature, which both posits and clarifies them. Philosophy has no other office, 
positing the important question of human nature, than to clarify man to him- 
self. It should clarify human nature to man in his forms and in his maxims, 
and law is a form and a complex of essential maxims which history develops 
but does not create, actualizes but presupposes. 

For this reason, Del Vecchio speaks of a “principle of law” as an elementary 
and fundamental expression. It is precisely the affirmation of the person in 
his intrinsic capacity of self-determination, by means of which the person elevates 
himself above the order of phenomena. For this reason the person has infinite 
value. Anyone who has before his eyes the Rosminian problematic cannot fail 
to recognize in this portion the affinity of the theses of the great Italian thinker 
with the ideas of neo-Kantianism, of which Del Vecchio is a most fertile inter- 
preter. This is a happy marriage indeed, and no extrinsic juxtaposition. 

There follow important consequences with respect both to the will and to 
sociality. The will in law is not, as it is customary to say, ambulatory and 
arbitrary, but rather it encounters necessary limits; that is to say, it must de- 
velop itself according to intrinsic exigencies and within precise limits. It cannot 
do everything; it can do only that which is demanded by its essence, ares 
finally is nothing but human nature. 

And it is with relation to sociality that Del Vecchio draws the most coherent 
consequences of the affirmation of the person. It is not true that sociality con- 
stitutes the person, as some schools maintain; rather the contrary is the truth 
in the sense that the person is higher than all social entities. There is no doubt 
that the individual develops within those entities, refining and re-enforcing 
himself. But there is a part of it, an aspect of it, which is not absorbed by an 
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association, exactly as there are rights of the person which no society, however 
great it be (not even the State), can dispose. 

The problem is brought to focus in the State. Del Vecchio has never been 
a Hegelian, has never come to the point of asserting the primacy of the State, 
but rather has always tenaciously confined it to its proper orbit of action. While 
not denying the value of the State (for it, like all social entities, undoubtedly 
has value) he denies to it the status of the highest value. That value is the 
person, and it may be added, not so much in itself, but rather by reason of the 
divine impulse which it bears within itself. From a speculative point of view, 
the State, if it is rationally and legitimately established, presupposes natural 
rights in all individuals who make it up and who, with their will legally ex- 
pressed, condition and direct its action. 

From this it follows that Del Vecchio is opposed not only to the exaltations 
of the so-called “ethical state” in the Hegelian sense, but even more to every 
substantialization of the state. He explicitly opposes that legalistic (administra- 
tive) excess which can be derived from that substantialization, the idea today 
so widely accepted, that law can and ought, by itself, to regulate all human 
actions. Law, he says, is certainly necessary, but not all-sufficient. As a rule of 
action it provides certain limits. Action within these limits is controlled by 
individual action and individual conscience. 

It may appear that we are here confronted by a complex of propositions of 
exclusively theoretical value, but Del Vecchio peremptorily demonstrates its 
fecundity, not only as providing points of view, windows upon the historical 
world. It also provides principles, criteria, and definitions to help solve the 
conflicts and difficulties of the contemporary world. And this is evident. It may 
be said that the primacy of the person necessitates a complex of fundamental, 
essential or, if one prefers, natural rights of man and that when these are 
translated into positive and constitutional forms, and assimilated by constitutions 
and statutes, a righteous state inevitably results. This is relevant to the problem 
of world peace. Only States which take their inspiration from the principle of 
liberty, which are based on the acceptance of the primacy of the person, are 
able to enter into a system of international relations and accept a precise premise 
of common life and suitable rules of co-existence. The problem of international 
organization, and also of international peace — or as usually said, international 
security — is therefore intimately bound up with the indicated system and by 
precise stages connects itself with the primacy of the person and the natural 
rights which flow from that primacy. 

In our opinion, Del Vecchio’s present task is the definition of international 
law. And international law would cease to exist if the community of states 
were more abstract in character and would become not law inter gentes, but 
internal state law. Actually it exists effectively insofar as states are distinct and 
agree among themselves. In this way, the problems of the will reappear. Del 
Vecchio denies that the will which presides over the formation of international 
law can be arbitrary, that the international order of law can be a mere complex 
of norms arbitrarily consented to by the states. Like individuals, states must 
will, and in willing must act in accordance with the intrinsic demands of their 
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rational nature, and ultimately according to the essence of man and within 
precise limits. There are, in a word, superior norms such as the acceptance of 
sociality; respect for other states, if not in fact recognition of them as a matter 
of duty (insofar as they respond to certain prerequisites); loyalty to pacts 
entered into. 

This is not to say that Del Vecchio has resolved the problem of international 
law, the problem which he underlines and to which he brings a notable con- 
tribution. In a word, it appears to us that he does not adhere to the so-called 
institutional doctrine and even less to the doctrine that holds that there is, as 
a matter of fact, an international community as a superior entity from which 
the states derive rights and duties. Rather, he places his trust in the role of the 
will in the sense that, not being unlimited but in fact subjected to an intrinsic 
necessity, it is the source of norms and rules for international relations which 
are intrinsically necessary to its action and others which are logically developed 
from these. 

Nevertheless, Del Vecchio shows how to draw consequences from these 
premises. The rule of sociality enables him to have confidence in integrative 
processes. The historic prevalence of rational elements over other elements in 
the process of the evolution of law permits him to have confidence in the fruitful 
idea of peace, if not to believe in the definitive triumph over the fact of war. 
There is no question of generic formulations; rather we shall say that, as the 
problems become more and more specific, the method of Del Vecchio shows 
itself to be more and more competent, because it goes back to principles, bases 
itself upon them, and makes evident their historical fruitfulness. Above all, he 
insists upon European federation on the basis of the most favorable conditions 
and he makes an appeal to religious ideals and speculative thought with par- 
ticular reference to the contributions of Italians — Dante, Cattaneo, and Maz- 
zini — who have spoken on this matter. 

We believe that Del Vecchio’s new book furnishes us, therefore, not only 
a confirmation of all that the author has always coherently maintained, but 
also a clarification of some new aspects of his thought. In particular, the book 
appears notable in what it has to say about the so-called “right of solitude.” 
By this term is meant the explicit acceptance of the primacy of the person in 
the order of right and law. Society itself is a consequence of the person, not 
only in that it depends on the person (we may say that the person is diffusive) 
but also in that it posits the very conditions of the person’s development. This 
of course is the very opposite of maintaining that society constitutes the person. 

These ideas are not new in Del Vecchio’s thinking. It is enough to recall 
an early work of his, Right and Human Personality in the History of Thought 
(1904). But in this book we see the person in the closest possible link with 
right, as the principle of right transcending society itself. 

With respect to the term “right of solitude” we would prefer to call it the 
“right to be and to be effective as a person,” “the right to be assumed and to 
be effective as a principle” in itself and hence with respect to all without ex- 
clusion, since every right, even if fundamental, carries with it correlative exi- 
gences of recognition and respect. This point of view is essential to the defini- 
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tion of a methodical process which clearly places itself beyond objectivism and 
which receives light (it appears to us) from the Rosminian theory, if not from 
contemporary phenomenology. For in phenomenology, is not the concern to 
rediscover and to reach the intact basis of the essence, and is right not the most 
profound essence of the person? This question is intended to demonstrate at 
least how by diverse routes thought converges on one center, the person, whose 
primacy is the basis of all. 
FELice BATTAGLIA 

(Translated by A. Ropert Caponicri) 





FREEDOM OF SPEECH IN THE West. By Frede Castberg. Oslo: Oslo University 
Press & New York: Oceana Publications, Inc., 1960. Pp. xiii, 475. 
$7.50. 


This book was written for the purpose of offering a comparative study of 
freedom of speech in three Western countries: France, the United States, and 
the Federal Republic of Germany. The author explains that these three countries 
were selected because problems relating to the scope and limits of free speech 
have become highly acute in their legal systems in recent years. The treatment 
of the subject by the author is not confined to the constitutional issues pertaining 
to the area of inquiry, but also includes a discussion of relevant legislative enact- 
ments and the practices of administrative organs. Furthermore, for each of the 
three countries dealt with, the analysis of the contemporary law is preceded by 
a detailed and informative historical introduction. 

The general approach of the author is factual and descriptive rather than 
evaluative and critical. Professor Castberg seeks to acquaint his readers with 
the legislative, administrative, and judicial aspects of free speech protection in 
the countries mentioned and, as a Norwegian scholar looking beyond the borders 
of his homeland with interested detachment, keeps on the whole a neutral at- 
titude towards the legal solutions adopted by these foreign legal systems. Once 
in a while, however, he sheds his neutralist reserve and states his own opinion 
or reaction, and when this happens it is always a rewarding experience for the 
reader. 

With respect to France, for example, Castberg voices his apprehension that, 
in spite of a certain moderation practiced by the present government in the 
past, the freedom of expression in the political realm is in serious jeopardy. 
There is justified fear, he states, of a political trend in the direction of dictator- 
ship. The recent criminal proceedings and administrative sanctions directed 
against French sympathizers with the cause of the Algerian rebels — events 
which took place after the publication of the book — would tend to lend support 
to his forebodings. The threat to free speech, he points out, is enhanced by the 
broad sweep of powers which the Chief Executive may wield in case of emergency 
under Art. 16, par. 1 of the 1958 Constitution, which reads as follows: 


If there is a serious and immediate threat to the institutions of the Republic, 
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the nation’s independence, its territorial integrity, or the fulfillment of its 
international undertakings, and the constitutional machinery of government 
breaks down, the President of the Republic takes the measures that the 
situation demands, after officially consulting the Prime Minister and the 
President of the Houses and of the Constitutional Council. (p. 39) 


With reference to First Amendment developments in the United States, 
Castberg, who inclines to the belief that constitutional guarantees of free speech 
should be accorded a wide and generous scope by the courts, offers among others 
the following comment: 


The permanent conflict between East and West, the Berlin crisis and the 
Korean War, numerous cases of Communist espionage and in general the 
widespread fear of Communism have combined to create in the United 
States, especially in the years around 1950, an atmosphere which was any- 
thing but favourable to political freedom of speech. (p. 412) 


It is his opinion that a state should show tolerance even to those who wish to 
abolish tolerance, although he would not extend this principle to the point where 
revolutionary activity has reached the stage of preparation for violence. 

It follows logically from Castberg’s position that he is not favorably disposed 
toward the provisions of the West German Constitution of 1949 which deny 
freedom of speech to the enemies of the existing order and prohibit the forma- 
tion of parties “whose aim it is to impair or abolish the free and democratic 
constitutional order.” (Art. 21, Sec. 2, as transl. by reviewer) On the other 
hand, he approves vigorously the view taken by the German courts that the 
fundamental rights of the citizen, to the extent that they are guaranteed by 
the legal order, are not rooted in utilitarian considerations but in the essential 
dignity of man. To him freedom of speech has a suprapositive character, and 
he seeks to anchor it in basic elements of justice and the nature of man. In his 
own words, “the individual possesses a natural right to express his views and 
have access to all possible information.” (p. 424) The individualistic viewpoint, 
he points out, has just as great a claim to recognition as the social consideration 
that free discussion is necessary for the effective operation of a democracy. “There 
is no reason to place the individual’s right to a free expression of his opinion in 
a different class from that of other human rights which it would be very far- 
fetched to base on the grounds of social utility.” (p. 424) 

The chief value of the work for American lawyers and legal scholars lies 
perhaps in the discussion of free speech problems in France and Germany, two 
countries which have faced difficulties in this area similar to our own. As far 
as coverage of constitutional and legislative developments in the United States 
is concerned, the author has done a painstaking job of bringing together a great 
deal of valuable material. The intricacies and perplexities of our constitutional 
law are such, however, that without a minute dissection of the numerous fine 
and subtle distinctions found in our Supreme Court analysis of First Amendment 
problems the picture must necessarily remain fragmentary. A detailed and com- 
prehensive exegesis of Supreme Court adjudications in this field was not within 
the objectives of the author and would have burst the bounds of the volume. 
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To the readers of this journal, the personal views of a legal-philosophical 
character briefly expressed by the author at the end of his work will be particu- 
larly interesting. They differ sharply from the temper of skeptical realism still 
prevailing in the Scandinavian countries and contain a substantial element of 
juridical idealism. (A more elaborate statement of the author’s philosophical 
position will be found in his Problems of Legal Philosophy.1) The hope might 
perhaps be expressed that Castberg will in a future book give us a more compre- 
hensive account of his own free speech philosophy than he has seen fit to present 


in the volume at hand. 
Epcar BoDENHEIMER 


1. 2nd ed., Oslo: Oslo University Press, 1957. 





Tue Naturat Law Reaper. Edited by Brendan F. Brown. New York City: 
Oceana Publishers, 1960. Pp. x, 229. $3.50. 


This is a handy collection of some well-known references to natural law. 
In the space of 239 small pages (including preface and introduction) it sweeps 
from Plato to Jerome Hall, with brief passages from the writings of many of 
the luminaries in between. Aristotle, Cicero, Aquinas, St. Germain, Suarez, Black- 
stone, Del Vecchio, Morris Cohen, and Lon Fuller are included. Augustine, 
Gratian, the Schoolmen, and Edmond Cahn (who allegedly rejects natural law) 
are also represented but through secondary sources. Emerging from this col- 
lection is the familiar general picture of natural law as a higher standard based 
on man’s nature as known by reason. There is the usual emphasis on the re- 
quirement that, to be valid, positive law must conform to natural law and 
that the basic principles of natural law are immutable but their application 
varies with time, place, and circumstances. The variety of selections bulwarks 
the well-known fact that natural law means different things to different per- 
sons. Dr. Brown’s two major classifications are scholastic natural law and non- 
scholastic natural law, with the latter subdivided into neo-Kantian absolutism, 
transcendental idealism; ethical rationalism, relative idealism; and sociological 
rationalism, quasi-idealism. While I might personally prefer a different or- 
ganization — one emphasizing the relation of natural law to legal institutions, 
legal processes, and legal problems — Brown’s epistemological categories demon- 
strate that the house of natural law has many mansions. 

This brief book is designed to provide basic data about natural law. It covers 
some widely discussed natural law topics: its recent revival, its relation to posi- 
tive law, and its claimed superiority to “positivism” as a philosophy of law. 
It does not purport to deal extensively with the many deeper and more difficult 
problems concerning natural law so as to answer such questions as these: Are 
there absolutes? Can finite man know God’s Law? Is man able to know truth 
by reason? How is natural law known by reason? (Brief passages presenting 
Professor Lon Fuller’s creative thinking about the “direction-giving quality of 
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purposive facts,” the coalescence of the “is” and the “ought,” provide the 
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deepest penetration into this problem.) Who decides the content of natural law? 
Why is there disagreement as to its content? What is the relation of natural 
law and theology? How do history, the social sciences, and psychology contribute 
to the knowledge of natural law (as Brown asserts on p. 156)? Of what value 
is natural law? What contribution, if any, can it make to the legislative, judicial, 
and administrative processes? Precisely how can solutions to concrete problems 
be based upon the broad generalizations of natural law? (A good portion of 
the book, pp. 108-171, relates natural law to positive law and as much as as- 
serts that natural law can solve concrete problems, but there is no demonstra- 
tion of how this is done.) Why is there a moral obligation to obey positive 
law? Is:it right for a person to disobey a positive law he believes to be con- 
trary to natural law? What role has natural law played historically — liberator 
or oppressor? What are natural rights? Are they subject to state regulation? Is 
the community interest necessarily superior to the interest of the individual per- 
son? And so on. 

The selections relating natural law to positive law cover a broad field: 
international law, constitutional law, contracts, torts, family law, property law, 
criminal law, corporations, equity, and seven court cases.1 This relation is most 
completely elaborated in the family law section as Brown argues that monogamy 
is the form of marriage which makes possible the most complete fulfillment of 
natural law duties. However, because of limitations of space the relationship 
of natural law to most of the positive law categories is necessarily sketchy. In 
some instances (e.g., property law, 139-140; criminal law, 140-141) space per- 
mits nothing more than the assertion of the relationship. 

This book does not purport to offer selections from large numbers of writers 
on natural law. Therefore no good purpose would be served by listing the many 
significant persons who are not represented. Furthermore any collection is bound 
to omit some personal favorites. However, I should think selections from Mari- 
tain’s pregnant twentieth century natural law thinking would be a must. 

I have a béte noire which must be trotted out finally. It concerns the al- 
leged conflict between the legal philosophies of natural law and positivism and 
the assertion that there is a well-developed school of legal philosophy known 
as positivism which teaches that might makes right and that law and the state 
are not subject to independent moral evaluation. It is my position that this 
alleged school of positivism is a straw man existing only in the minds of its 
righteous attackers.2 At points Brown appears to fall into this heresy, particu- 


1. West Virginia State Board of Education v. Barnette 319 U.S. 624 (1943); Minersville 
School District v. Gobitis 310 U.S. 586 (1940); West Coast Hotel Co. v. Parrish 300 
U.S. 379 (1937); Adkins v. the Children’s Hospital 261 U.S. 525 (1923); Olleff v. 
Hodapp 195 N.E. 838 (Ohio 1935); Everet v. Williams (1725) in 9 L.Q. Rev. 197 
(1893); and Northwestern Bands of Shoshone Indians v. U.S. 324 U.S. 335 (1945). 
2. While unorthodox, this position is far from unique. Recent articles condemning the 
typical view of legal positivism are: Jenkins, The Matchmaker or Toward a Synthesis of 
Legal Idealism and Positivism, 12 Journat oF Lecat Epucation 1 (1959); Stumpf, 
Austin’s Theory of the Separation of Law and Morals, 14 VaNpERBILT LAw Review 117 
(1960) ; Lumb, Natural Law and Legal Positivism, 11 Journat or LecaL Epucation 503 
(1959); and, refuting the popular accusation that legal positivism teaches that judges 
do not and should not make law, Morison, Some Myth about Positivism, 68 Yate Law 
Journat 212 (1958). 
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larly in his comments on Austin. However, his observations about Holmes and 
Kelsen generally avoid this and are quite perspicacious. 

I am amazed how many scholars, who should know better, glibly con- 
demn the straw man of legal positivism. At the same time I am surprised how 
many scholars, who should know better, glibly condemn what could be called 
the straw man of natural law, ie., the view of natural law as a complete code 
of detailed and allegedly immutable laws to be imposed on every community in 
the world. Brown’s collection could correct the error of those who would make 
of natural law such a detailed code and it is available for the enlightenment of 
those who would criticize this as the only, or even a respectable, view of natural 


law. 
THOMAS BRoDEN, JR. 





Tue RESPONSIBILITY OF THE ARTIST. By Jacques Maritain. New York: Charles 
Scribner’s Sons, 1960. Pp. 120. $2.95. 


These six lectures delivered at Princeton consider the distinction between 
human art and prudence, the first making what is good for the effect, the second 
doing what is good for the cause, and then, after pausing on the notion of art 
for art’s sake, indicate the artist’s responsibility for the good life with respect 
both to others and to himself. One legacy of the romantic movement has been 
that the esthetic object —- or rather event, since men could not pick up their moor- 
ings with a philosophical realism — stands out by itself away from the stream of 
larger purposes. For nearly forty years, ever since the publication of Art and 
Scholasticism, of which a new translation is expected and will be welcomed, 
Professor Maritain has offered a steady resistance to this diffused Bohemianism. 

All the same he has never gone to the other extreme of an excessive moralism, 
which would tame art and test it by its role as a social improver. He responds to 
the remark of Degas, “a painting is a thing which requires as much cunning, 
rascality and viciousness as the perpetration of a crime,” for he recognizes that 
art is engaged with an end within itself, not a means, and therefore calls for 
complete devotion. He allows also for what Gide meant by saying that the 
artist’s function is not to provide food, but intoxication, though he hesitates to 
class morality as a branch of esthetics — which indeed it is, if its deliberations 
are charged with a motion from the premoral condition of being created to the 
postmoral vision of God. 

What he does is to maintain that there are two realms — art and morality. 
But he is no exponent of any “double-truth theory,” for he seeks to relate them, 
if only by providing the protocol of extrinsic and indirect subordination. He leaves 
the impression sometimes that his thought is more subtle than his idiom which 
sometimes draws divisions instead of distinctions. Although he recognizes with St. 
Thomas the coincidence of more than one total cause in a single situation, he is in- 
clined to tease out different essences into as many different layers. He is not an 
ethical formalist, and yet the moral order is perhaps somewhat drastically lifted 
out of the ontological order. Art and morals are left associated, to use a historical 
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analogy, rather in terms of Confederate than of Federal theory. Nevertheless 
there can be no charge of a flat scholasticism against an author so gifted with 
insights deriving as much from sympathy as from judgment. Indeed his main 
argument takes the artist as a man in the round. A pure artist would be a 
monster, and the same could be said of a mere moralist. 

Tuomas GILBY 





Tue Rute or Law anp JupcmMENT. By Kotaro Tanaka. Tokyo: Yuhikaku, 
1960. Pp. 694. Y. 1600. 


This book, containing twenty papers by the former Chief Justice of the 
Supreme Court of Japan (1950-60), is, according to the words of its author, 
“the final balance-sheet of the observations and reflections which have been 
made in the past ten years on the meaning of the Rule of Law and the essence 
of trial.” (Preface) The book is divided into two parts. The first part deals 
with a general theory of the Rule of Law and the mission of the judge, whereas 
in the second part the author discusses urgent and important judiciary prob- 
lems in present Japan, such as the promptness of trial, maintenance of court 
order, and countermeasure against frivolous appeals. A rather extensive article 
on the history and activities of the American Bar Association, and the Proceed- 
ing of 16th General Meeting of the Study-Committee of the Constitution appear 
at the end as appendix. 

First, how does the author conceive the Rule of Law, and what is, in his 
view, its theoretical foundation? 

The author notes that the meaning and principles of the Rule of Law are 
products of political history, being closely tied with political conditions pecu- 
liar to each state. Thus, the conception of the Rule of Law in England differs 
from that in the United States. A general meaning of the Rule of Law seems 
to be well summarized in the resolution of the Triad Committee of the Court, 
the Office of Public Prosecution and the Attorneys’ Association, advising the in- 
stitution of Law Day in Japan: “The protection of the basic rights of the indi- 
vidual person by law and the establishment of social order by law.” (p. 252) 

A law is different from any mores or ethical norms in that, in many cases, 
it is coercible and is often accompanied by coercive power. A law is not mere- 
ly a doctrine that declares what is just, but also is a power or force that realizes 
justice. Hence, the Rule of Law implies that a law must be able to ensure 
its observance by those to whom it is addressed, and to overcome any attempt 
to transgress it. Thus, force is at the service of law, is a means to the latter. 
In any constitutional state (Rechtsstaat), no such force as is opposed to law 
is allowed to exist. All private powers or forces are, so to speak, exacted by 
and concentrated in the state, and made to serve law. (p. 264) 

A law in itself, on the other hand, is not a force, but is opposed to the latter, 
just as oughtness is opposed to fact. Now, the law must protect not only the 
society from an arbitrary will and power of the individual, but also individual 
persons from the power of the state. The next inevitable question, then, is 
the relationship between the law and the state. Is the state subject to some 
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law? If it is not, its power will tend to become arbitrary, and the human rights 
will be exposed to a constant threat. (p. 269) 

Here, as the author points out, the Austinian conception of the law as a 
command of the sovereign is of no avail; for, from this viewpoint, the restric- 
tion of the state by law is a self-contradiction. It may be argued that the state 
is subject to a self-restriction. But the self-restriction is not a true restriction. 
Again, the so-called check-and-balance theory, since it is of the nature of political 
theory and does not belong properly to the field of legal philosophy, cannot be 
considered as the adequate theoretical foundation of the principle of the Rule 
of Law. 

The real theoretical foundation of the Rule of Law, the priority of law 
over the state, according to the author, is the existence of some higher norms 
which transcend and bind the state. The power of judicial review would lack 
its ultimate theoretical justification without the acknowledgment of this higher 
law. For the power of judicial review, which means that all three branches 
of government are subject to the constitution, implies that the state recognizes 
in the constitution made by itself certain principles which transcend the state 
itself. Ordinarily, the legal basis for the power of judicial review is sought 
in the supreme law clause. (Art. 98)* But what, in the final analysis, makes 
the constitution the supreme law of the land? It is the fact that the constitu- 
tion guarantees basic human rights. In other words, what makes the consti- 
tution the supreme law of the land is some supraconstitutional source. Thus, 
legal positivism is inadequate in explaining theoretically the Rule of Law. The 
true theoretical foundation for the Rule of Law, therefore, can be provided 
by natural law jurisprudence. (p. 271) 

The next main theme of the book concerns a significant difference between 
the new constitution and the old Meiji constitution from the viewpoint of the 
Rule of Law. 

The new constitution, according to the author, contains an extremely bold 
and frank expression of natural law ideas. (p. 13) This can be seen in the 
preamble and the articles concerning the basic human rights (especially Arts. 
11, 13). The most remarkable in this respect is a statement in the preamble. 
After stating the principle of democracy (the sovereignty of the people, the 
spirit of international cooperation, and the respect for the basic human rights) , 
and declaring that the constitution is founded upon this universal principle 
of mankind, it states: “We [the People of Japan] reject and revoke all con- 
stitutions, laws, ordinances, and rescripts in conflict herewith.” This passage 
is almost identical with Art. 98, except that the latter does not contain the 
word “constitutions.” Another interesting sidelight is that in the draft sub- 
mitted by the government to the constitutional diet, the preamble did not 
include the word “constitutions.” It was inserted there by the motion of the 
lower house. Its presence, as the author points out, makes a great difference. 
This statement is a clear acknowledgment of natural law, inasmuch as it de- 
clares that the constitution, even when it is duly enacted, is void and to be 
rejected if it violates the higher law. This indisputable recognition of natural 


* These “Art.” references are to articles of the Japanese Constitution.—Ed. 
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law by the new constitution is in itself a genuine progress from the viewpoint 
of the Rule of Law. 

Secondly, the new constitution elevates the status of the judiciary and se- 
cures its independence. It gives the supreme court the power of reviewing the 
constitutionality of laws and ordinances. It also gives the supreme court the 
authority to make court rules. Moreover, the whole system of the court is not 
subjected to the Minister of Justice, but is left to its self-government. These 
changes mean certainly a definite progress from the viewpoint of the Rule of 
Law, insofar as the judiciary is directly responsible for the establishment of 
law and order, which is the first condition for any democratic society. (p. 213) 

Such embodiment of natural law in the constitution signifies, according to 
the author, a true progress of law. For progress in law is inconceivable with- 
out taking into account the essence and ethical destiny of man. Progress of law 
may be said to be measured by the gradual realization of true humanism in 
the realm of positive law. Consequently, a law which is based on human nature 
itself, namely natural law, is the guiding principle of this progress. Hence, 
progress of law consists basically of a gradual positivization of natural law. 

Thus the author acknowledges — and commends the fact — that the new 
constitution has reached forward to the ideal of the Rule of Law. What about 
the society, then, to which this constitution is to be applied, and what are the 
problems that beset courts in their efforts towards the realization of the Rule 
of Law? Here the author’s view is far from optimistic. In his judgment the 
present social condition of Japan from the viewpoint of the Rule of Law is 
almost as backward as the international community at large. (p. 268) 

What are the causes of the present deplorable situation? First, there is a 
general trend of distrust of law as well as a weakening of law-abiding spirit. 
This is a reaction caused by the fact that frequent violations of basic human 
rights and freedoms by the militaristic government of the prewar period were 
made in the name of law. Again, the people, lacking proper political and civil 
training, tended to abuse the rights and freedoms accorded them by the new 
constitution. Then, the marked weakening of the state authority added to these 
factors in producing an anarchistic tendency. (pp. 250, 268) The second major 
cause is the rise of a revolutionary force with an international background, 
which is opposed to both the state and the law. This Marxism-inspired force 
strives to paralyze the normal functioning of the state in the field of the ad- 
ministration of justice, labor, and education. Spokesmen for this force criticize 
openly, through mass media, judicial decisions, stage mass demonstrations in 
order to influence trials, threaten the judges, and turn the court into a theatre 
for political play by disorderly conduct. In a word, there is a tendency to justify 
any exercise of force and place it above the law. Unfortunately, there has not 
appeared any strong criticism or protest in the form of public opinion against 
this tendency. (p. 268) 

It can easily be seen that the most urgent problem in Japan today is to 
replace the rule of force by the Rule of Law. First of all, there is a need to 
enlighten the people regarding the fact that law and freedom are not opposed 
to each other, but rather freedom is preserved and protected by the law. Law 
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and order are the most important conditions of the welfare of the people; and 
respect for and determination to uphold them are the barometer, so to speak, 
whereby the development of democracy in a given society is to be measured. 
(pp. 135, 184, 213) 

Next, what can be done about the ideological conflict under the new con- 
stitution? It has been pointed out that, according to the author’s view, the 
new constitution, in acknowledging natural law, takes a definite stand as to 
its philosophy. It rejects anarchism and affirms the natural law basis of family, 
nation and state on the one hand, and condemns the state absolutism and 
emphasizes the dignity of the human person on the other. (p. 13) What can 
be done, then, regarding those people who subscribe to such ideologies as are 
opposed to the philosophy and political ideas of the constitution? Should the 
policy of thought-control be adopted, or should all ideas or thoughts, including 
those that deny the constitution itself and avow to destroy it, be allowed? (p. 25) 

One solution is to declare that although every individual is free to hold 
any ideology whatsoever within himself, once it is expressed externally it is 
subject to control by the state, from the viewpoint of the proper exercise of 
rights and freedoms and of public welfare. This solution, however, is insufficient. 
It does not penetrate to the core of the problem. (p. 26) 

First of all, it must be noted that the fact that the new constitution does 
not punish anarchists, Fascists, or Communists because of their ideology, does 
not mean that it approves these ideologies. According to the author, the consti- 
tution is not neutral or indifferent with respect to social philosophy. On the con- 
trary, it is unwaveringly committed to certain political ideas, and it is, so to 
speak, fully convinced of the validity of these ideas. (p. 25) 

The author emphasizes the difference between political liberalism and what 
he terms “philosophical liberalism.” The former, unlike Fascism and _totali- 
tarianism, recognizes the freedom of thought and religion. The latter implies 
a negation of absolute truth, leaving the question of truth to the subjective 
choice of each individual. While the former kind of liberalism is necessarily re- 
quired by every democratic society, the latter must be rejected. In fact, political 
tolerance is not incompatible with philosophical intolerance, but rather requires 
the latter. For, while the right of every man to form his own thought is fully 
guaranteed constitutionally or politically, not every idea or theory has the equal 
right to exist philosophically, but only those which can stand the test of ob- 
jective reason. Under the new constitution, the rule or virtue of political toler- 
ance must be adhered to under all circumstances. On the other hand, the truth 
of political ideas must be pursued in an objective and uncompromising manner. 
When we succeed in living in the spirit of political tolerance and of philosophical 
intolerance to the utmost, we might, the author suggests, be able to overcome 
the ideological conflict which is at the bottom of the present social unrest. (p. 30) 


Now, what are the problems and tasks that confront the court from the 
viewpoint of the realization of the Rule of Law? 

Above all, the author maintains, it is necessary to establish and exalt the 
prestige or dignity of the court and of judicial decisions. To use his expression, 
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the prestige of the court is a symbol of the Rule of Law. The dignity or authority 
in question is not attributed to the person of the judge, but is due to the special 
matter with which he is concerned — the administration of justice. As the work 
of a judge involves both that of a historian (recognition of facts) and jurist 
(interpretation and application of law), he rightly enjoys independence and 
freedom similar to that of a university professor. The so-called independence 
of the judiciary is to be understood in a similar manner. In this connection, 
the author discusses extensively the analogy and distinction between the judiciary 
and the educational function or authority. (pp. 5, 7, 11, 12-14, 15, 156) 

Thus, the prestige and the independence of the court are necessary for the 
proper exercise of its functions. As the constitution states, judges must be pro- 
tected so that they can be “independent in the exercise of their conscience,” 
and that they shall be “bound only by this constitution and the laws.” (Art. 
76) This independence includes not only the independence from the absolute 
power of the state, but also from the pressure of political parties, unions, 
journalists, and public opinion. 

This leads to another principal subject matter of this book, the problem 
of criticism of judicial decisions. Here the author is not referring to the criticism 
of judgments in general by specialists, but only to the criticism by the non- 
specialist of the decision in a case which is still pending in the higher court, 
and moreover to the criticism concerning the finding of facts only. Is it per- 
missible, the author asks, to assert through books and mass-circulation periodicals 
the innocence of those defendants who were found guilty in the lower court, 
and to organize mass movements, thus stirring up in the mind of people the 
feeling that the decision was wrong, and making them to expect that the higher 
court will reverse the decision? The author’s answer is an unqualified “No.” 

Those who justify such criticism appeal to the freedom of speech. To this, 
the author answers that this freedom is not absolute, but is subject to the 
limitation from the viewpoint of public welfare. As the exercise of this freedom 
in the present case seriously injures the normal functioning of the court, by 
blocking the discovery of truth, it must be restricted. The critic might still ob- 
ject, by claiming that he can prevent the innocent from being punished. To 
this, the author replies that if such criticism and pressure become a general 
practice, instead of eliminating the error of trials, they will tend to weaken 
the present system of courts, which is a product of many centuries’ experience 
of mankind, and prepare the way for “people’s trial” and lynch method. In 
short, such criticism ignores the due process of law. If such out-of-court criticism 
and pressure influence the judges, they are harmful, because they threaten the 
independence of the judiciary and make fair trial impossible. If they do not 
succeed in exerting such influence, then they are useless. That there is no 
clear indication of protest by public opinion against such criticism, agitation, 
or mass movement — which tend to undermine the Rule of Law — shows the 
immaturity of democracy in Japan. 

Another notable discussion in this book is that of speeding up judicial pro- 
ceedings. As “justice delayed is justice denied,” swiftness constitutes one part 
of a fair administration of justice. The author names the frivolous appeal as 
one major cause for the delay of judicial proceedings, and suggests some solu- 





——s 


GC — Fr A 








BERNARD RYOSUKE INAGAKI 167 


tions. (p. 225) Again, the so-called court struggle (that is, to exploit the court 
for the purpose of political propaganda and demonstration by leftists) is another 
cause that is detrimental to a fair and speedy administration of justice. This 
tactic based on the Marxist ideology of class struggle has no place, according 
to the author, in any democratic, constitutional state. (p. 337) 

Finally, the author notes that the main stage for the Rule of Law has shifted 
from the national to the international society. The basic condition for a lasting 
world peace, longed for by all peoples of the world, is legal order, that is, the 
establishment of a supranational legal system (world law) and its effective en- 
forcement. But, the author adds, the world law must aim, not merely to end 
all wars and anarchism, but to realize freedom, justice, and welfare for all 
men, especially to guarantee the basic human rights. This is a demand of 
natural law. If the latter aim is not realized, the forthcoming world peace 
will not be the one we desire. It is only natural that we, the people of Japan, 
who have experienced the disaster of wars and the terror of nuclear weapons, 
wish to have peace first and at any cost; but the kind of peace which is to 
come is no less vital than the peace itself. (p. 276) 

The foregoing is only a summary review of some of the dominant themes 
in the present work. The author’s style is clear, forceful, and laconic. In view 
of the present trend of jurisprudence in Japan, which shows a considerable im- 
pact of legal positivism, the theory of the Rule of Law expounded here will 
inevitably draw many vigorous objections and criticisms. Natural law juris- 
prudence, owing mainly to the work of the author, has earned respect and 
attention in the academic world of legal science in this country. It is, how- 
ever, still a fraction as a school of thought. But even those who disagree with 
the author will be forced to accept his analysis of the present critical condition 
of law and order, and will not fail to feel the weight his arguments carry. Then, 
it is up to them to offer alternative theories to give effect to the Rule of Law. 
Thus, this book stands as a challenge to all responsible students of law, and 
provides a chance for a sober reflection and meditation to all who have a genuine 
interest in the future of democracy in Japan. 

BERNARD RyosukKE INAGAKI 





An Enguiry Into Goopngss. By F. E. Sparshott. The University of Chicago 
Press & The University of Toronto Press, 1958. Pp. xiv, 304. $5.50. 


Sparshott’s proclaimed intention in this book is to provide an analysis of 
the word “good.” Here are some quotations to give an impression of how 
Sparshott construes analysis. 


It is in fact impossible to devise ways of answering questions about the nature 
of goodness that are not also ways of answering questions about how the 
word “good” is used. (p. 50) 


To speak of the “nature of goodness” is therefore to carry on the discussion 
in a field in which it cannot be finally settled, since if it becomes serious it 
must at once resolve itself into a discussion of meanings. For these reasons 
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we shall speak of the meaning of “good” rather than of the nature of good- 
ness. (p. 50) 

If, in fact, the concept of goodness cannot be explained in terms of what 
people mean when they speak of goodness, and hence in terms of how the 
word “good” is used . . . , one is at a loss for a way of explaining it. (p. 51) 
. . . I seem to myself to be giving an objective report on the meaning and 
use of the word “good” among those with whom I have intercourse of any 
kind. (p. 78) 

What was required was not to ascribe to the word [“good”] a precise mean- 
ing but to state with precision what kinds of imprecision are to be en- 
countered in its use in everyday thought and speech. . . . It is the chief 
(and only important) contention of this book that the ambiguities and im- 
precisions of everyday speech must be carefully preserved by the philosopher; 
for they are the “soft spots,” the tender places of moral thought, and the 
best way to reach a clear understanding of moral conflicts and disputes may 
be to point up these ambiguities. (pp. 8-9) 


These positive sketches of analytic tactics, however, are contradicted by 
other things Sparshott says. Of such a formula as the one presenting his analysis 
of “good” he says that it “has to be invented, not discovered.” (p. 61) In the 
same vein, we find: “If then an analysis stands by itself, it must be interpreted 
as a covertly legislative activity, creating what it purports to discover.” (p. 75) 
And again, in the very last section of the book, Sparshott says: “either the 
formula is a declaration of intention, or it is a sociological report: either it 
implies that the author means to take this way of interpreting the word ‘good,’ 
or it is a factual account of how the word is used.” (p. 291) Sparshott declares 
that he is doing neither of these things. What, then, is he doing? “If it is true 
that those who use such words as ‘good’ do so (when they are speaking carefully) 
in the way herein described [my italics], and if it is true that such a word is the 
logically fundamental one in the evaluations made by those who use it... ” 
(p. 293) again reverts to the description of analysis as sketched in the initial 
list of quotations. But one cannot (logically) be describing how a word is used, 
what is meant by those who use it, and also be inventing or covertly legislating. 
In this instance, one can describe only what is at hand, and what is at hand 
one cannot invent or legislate into existence. Thus, as regards what it is that 
Sparshott thinks he is doing when he is doing analysis, I must confess that I 
am completely baffled. 

But a philosopher’s theory of his practice may be worse than his practice. 
Let us, then, turn to the formula setting forth Sparshott’s analysis of goodness: 
“To say that X is good is to say that,it is such as to satisfy the wants of the 
person or persons concerned.” (p. 122) He calls this a “formula” to distinguish 
it from a definition. The reason for not calling it a “definition” is that “Al- 
though . . . our formula might well be called a definition . . . its function as an 
integral part of an argument of which it forms neither a premise nor the con- 
clusion makes that appellation inappropriate.” (p. 59) This seems to imply 
that a necessary condition for a definition is that it be a premise or the conclusion 
of an argument, if it functions “as an integral part of an argument” at all. 
This is unwarranted. We may invoke a definition in the course of an argument 
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which cannot go on because our interlocutor fails to understand an expression 
and we would say, in such a case, that we provided the needed definition so 
that the argument could be continued. Here the definition invoked functions 
neither as a premise nor as the conclusion; and as Sparshott does not state 
precisely what functioning “as an integral part of an argument” means, the 
definition invoked may be said to be so functioning. There is, thus, no credible 
reason given for not regarding the formula as a definition. On the contrary, 
certain remarks Sparshott makes give us warrant to take it so. “It is . . . rather 
less my intention to provide a form of words which can be substituted for ‘good’ 
than to provide a means of interpreting particular statements in which the word 
is used.” (p. 123) What can this mean except to provide a means of explaining 
the meaning of particular sentences in which the word “good” is used? And 
if that, then what more is needed to call the formula a definition? 

Sparshott tries to defend himself against the charge that his formula may 
be an instance of the “naturalistic fallacy.” According to him, to commit the 
“naturalistic fallacy” is to maintain that the same expression is at one and the 
same time analytic and synthetic. In terms of G. E. Moore’s discussion of it, 
which is the frame of reference, there is more to the “naturalistic fallacy” than 
that. I shall return to that after I examine Sparshott’s defense against his com- 
mitting the naturalistic fallacy in this sense. 

The defense on p. 216-17 comes to this. The formula, being an analysis, 
must be analytic. That it is can be seen readily if we ask: Is ‘That which is 
such as to satisfy the wants of the person(s) concerned is good” a significant 
proposition? (Informally) “The answer, surely, is ‘No.’ The material in Sections 
6 and 7.225 should have demonstrated that no such proposition is needed to 
explain why the fact that a thing is ‘such as to. . .’ is often, if not usually, a 
reason for choosing or preferring or recommending it; and such use of such 
propositions is the main object of Moore’s attack. Formally, the use of the 
words ‘to say that... is to say that...’ ... shows, the proposition under con- 
sideration is not a significant one because one cannot speak of ‘the wants of the 
person(s) concerned’ in abstracto.” 

Now to begin with, the “informal” and “formal” considerations do not sup- 
port each other, because “significant” in its first occurrence means “synthetic” 
while in its second occurrence it means “meaningful.” Insofar as the point at 
issue is the “syntheticity” of the proposition under consideration, the “formal” 
defense fails, being an ignoratio elenchi. The “informal” defense fares no better. 
Moore’s “open question” is devastating here. Is that which is such as to satisfy 
the wants of the person(s) concerned after all good? Even granting Sparshott 
that “the wants” which a good thing “satisfies are more important, or more 
pronounced, than those which it fails to satisfy’ (p. 132), is it senseless to ask 
if such wants are good? What if they were the wants of a society of people whose 
one big joy in life was to inflict excruciating suffering on the animals within 
their power? As the question is open, Sparshott’s formula is synthetic and not, 
therefore, an analysis. 

Nor is this the end of the matter. The “naturalistic fallacy” of treating the 
same propositions as analytic and synthetic is a consequence, as Moore shows, 
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of defending moral principles by appeal to definitions of moral or evaluative 
words. Moore gives two different descriptions of what he considers to be the 
(root) naturalistic fallacy. In one passage he says that it consists in trying to 
define goodness at all. In another he describes it as the fallacy of defining “good” 
which is not the name of a “natural object” in terms of any “natural object” 
whatever. Everyone, Moore included, agrees that Moore never gave a satisfactory 
account of what “natural properties” or objects are. But he gave examples, and 
every one of them could be shown to fail, by the “open question” technique, 
as correct definientia of “good.” And, as I think I have shown above, Sparshott’s 
definiens is one of these “natural” and inadequate ones. I would agree with 
Sparshott if he were to say that Moore has failed to prove that “good” cannot 
in principle be defined in some terms which, on examination, would exhibit 
essential similarities to the sorts of examples as he gives of “natural” objects 
or properties. The “open question” technique presupposes that an appeal to 
ordinary discourse will always settle such a question as: Is a statement of the 
form “X is A but not good” self-contradictory? But I suspect that ordinary dis- 
course is not that definite on all such questions. I can think of possibilities which 
the “open question” technique cannot dispose of as easily as it does of Sparshott’s 
formula. One such is the Dewey-like “construction” of goodness in terms of the 
capacity of objects which are such as to sustain the approval, preference, liking, 
desire, etc., of those who have fully intelligent and accurate comprehension 
of the nature of their scientifically determinable and imaginatively explorable 
qualities and relations. If all this can be truly said of an object, is it still an 
open question whether or not it is good? Sparshott correctly suggests that a 
good test of an adequate analysis of “good” is to challenge those who demur to 
say what more they require. Applying this test to his formula does not save it. 
But Moore would have, I think, a much harder time with the above formulation 
of the Dewey-like analysis. Yet it is one which has all the earmarks of a “natu- 
ralistic definition.” 

In the immediately preceding, I have tried to suggest some of the subtleties 
in Moore’s analytic ethics, subtleties which Sparshott misses in the main. And 
this is typical of the inadequate way in which he treats other recent and con- 
temporary writers in ethics, e.g., R. B. Perry, Charles Stevenson, R. M. Hare. 
These sections of the book are virtually valueless to sophisticated philosophers 
who have studied the literature, and they should be avoided by the uninitiated, 
except under the tutelage of an able teacher who can set the record straight. 

On the positive side, if we can forget some of Sparshott’s unfunny puns 
(“They simply vanish into thin Ayer,” p. 9) and patronizing slurs on master- 
philosophers (e.g., on Moore, p. 101), his style is smooth and free of philosophical 
jargon. The book is the product of copious and wide reading, ranging from 
technical philosophy to social psychology and anthropology to linguistics. Tucked 
away here and there in the discursive style are clear and illuminating observa- 
tions. And his discussions of the relation of goodness to duty, obligation and 
“ought,” and the distinctions he points to in the ways in which “duty,” “ought,” 
and “obligation” are used are sound. This is a serious even if not altogether 


successful book. 
GrorcE NAKHNIKIAN 
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DESEGREGATION AND THE Law. By Albert P. Blaustein and Clarence Clyde 
Ferguson, Jr. New Brunswick, N. J.: Rutgers University Press, 1957. 
Pp. xiv, 333. $5.00. 


Experience since 1954, when the Supreme Court handed down its decision 
in Brown v. Board of Education,1 has not provided cause to doubt the accuracy 
of Blaustein and Ferguson’s appraisal that it “was the most important legal 
decision of the twentieth century, and it may well have been the most important 
legal decision ever rendered by an American Court.” (p. ix) Nor has the use- 
fulness of their book been seriously diminished by reason of the notorious events 
that have occurred since the date of publication. 

It is not an exhaustive or definitive treatment of the problems involved in 
the Court’s decision. The authors disclaim attempting anything so ambitious. 
Indeed they state at the outset that the decision “will remain a constant source 
of comment and discussion as long as there is law and as long as there are 
lawyers.” (p. ix) 

The authors’ concern is primarily and almost exclusively with those aspects 
of the School Segregation Cases that are of professional interest to lawyers. 
The very heart of the matter from the point of view of the profession is suc- 
cinctly stated by means of the question: Was the Court’s “holding a proper 
exercise of judicial power?” (p. 71) To approach this question intelligently one 
must have some knowledge not only of American Constitutional history but 
also of legal doctrine and theory. These requisites are afforded the reader in 
intelligible and interesting fashion. The authors explain, for example, the old 
controversy concerning the judicial function, that is, whether the judges merely 
declare the law as they find it or whether they make the law. They condemn 
the notion that the law is merely what the judges say it is and hold to the 
orthodox view that the Constitution is law, as statutes are, and not merely 
“sources of law.” However, the Constitution when invoked in the course of 
Constitutional decision cannot in every case be applied mechanically. The great 
clauses require interpretation. These trite but important ideas are developed in 
clear language and in such a way as to hold the reader’s attention. Opposing 
views are fairly stated. It would not be too great an exaggeration to say that 
most of the book consists of matters tending to result in an affirmative answer 
to the question above. Historical materials concerning the adoption of the Four- 
teenth Amendment and the course of judicial decision take up several chapters 
in the book, and an entire chapter is devoted to biographical information with 
respect to the Justices of the Supreme Court who were concerned in the School 
Segregation Cases. The historical evidence concerning segregation in the schools 
both before and after the adoption of the Fourteenth Amendment is candidly set 
forth. 

The entire tone of the book is one of reasonableness and sincerity backed 
up by sound learning. The relevant facts are related in detail. The documen- 
tation is impressive. 

Almost any intelligent person would find the book profitable reading. There 


1. 347 U.S. 483, 74 Sup. Ct. 686, 98 L.Ed. 873 (1954). 
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is meat enough even for the technician or specialist, but the style and con- 
tent are suitable for the general reading public. To this reviewer this book seems 
like an excellent introduction to the study of constitutional law. The law 
student or other interested person coming for the first time to the read- 
ing and studying of decisions of the Supreme Court would find many diffi- 
cult matters explained in such a clear way at the outset of his studies that 
it would make the sequel more readily understandable and vastly more in- 
teresting, even truly enjoyable. 

The authors are to be congratulated on the accomplishment of a difficult 
undertaking. Here the reader can find in readily usable form those matters 
essential to the understanding of the historic decision of 1954. 


Rocer PAuL PETERS 





THREE TRADITIONS OF MoraL THoucut. By Dorothea Krook. Cambridge: 
University Press, 1959. Pp. xiii, 355. $5.50. 


The objectives of this book, as described in the introduction by the author, 
are twofold. Her chief emphasis is on the nature of the moral life and a historical 
interpretation of English moral thought as founded upon it. Ancillary to this 
purpose, the author attempts to show how the skills of literary criticism may be 
usefully applied to philosophic thought. 

The main thesis is developed around three specific categories in interpreting 
moral experience: the Platonic-Christian, or religious; the Utilitarian, or secular; 
and the Humanist, or modern religious viewpoint. Professor Krook clearly dis- 
tinguishes between the Platonic-Christian views of Plato and St. Paul and, 
what she describes as Utilitarian, the ideas of Aristotle, Hobbes, and Hume. The 
divergencies of the groups are many; however, the central distinction is drawn 
from their different interpretations of the nature and significance of love as a 
factor in the moral life. Thus, she divides the moralists into two groups. In the 
one group are those who conceive of love as an inherent force in moral experience 
and “in man’s capacity to be transformed by love as an intrinsic constituent of 
human nature.” (p. 2) Among those moralists who have given love a dominant 
role in moral experience are Plato, St. Paul, and St. Augustine. In the opposite 
group are moralists who do not believe in the reality of love as essential to the 
nature of morality. This secular view, stemming from Aristotle, is projected into 
English moral philosophy by utilitarian moral concepts. The latter concepts, 
which deny the power of love as a constituent element in moral life, are illus- 
trated by Hobbes and Hume. 

The Humanist is in accord with the great virtues that Christ taught for the 
salvation of mankind: charity or loving kindness; humility; unselfish service to 
society; readiness to forgive those who have wronged us; power to renounce 
pleasure for the sake of the good, and power to endure suffering where there is 
no alternative to achieve the good; and, especially, conviction that love is pos- 
sessed of the power to transcend the tragic disabilities which are inherent in 
humanity. In brief, the Humanist subscribes, with a conviction equal to that of 
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the Christian, to the three great Christian virtues, faith, hope, and charity: 
faith in the redemptive power of love and in the capacity of man to be redeemed 
by love; hope for the final salvation of the world by love; charity as the universal 
method by which faith and hope are fortified and implemented. 

Incident to this, the Humanist accepts the Christian and Platonic view of 
man’s moral nature. He recognizes, as do the religious moralists, a divisive ele- 
ment in man, making for a “higher” and a “lower” self, and views morality as 
the unceasing effort of the “higher” to absorb and change the “lower.” The 
“lower” embraces the evil impulses in man—impulses which take the form of 
fear, vanity, and greed; the “higher” encompasses the power of love which is 
capable of overpowering and transcending the bad. T. S. Eliot’s formula, ex- 
pressive of both the Humanist and the Catholic viewpoints, is cited in respect 
to the moral life: they have “high—indeed, absolute—ideals and moderate 
expectations.” (p. 5) 

These are some of the elements of affinity between the Humanist and the 
religious or Platonic-Christian thinker. However, the Humanist accepts a secular 
viewpoint which is out of harmony with religion, denying the reality or the 
essentiality of a supernatural force to achieve a system of values of which love 
is supreme. The Humanist conceives of this scheme of values as being. solely 
projected within human society, their validity and efficacy being established 
through human experience. 

But this philosophy transcends naturalistic or scientific Humanism as well 
as the hortatory pronouncements of the Cambridge Humanists relating to 
kindness and good manners. Krook identifies Humanism as “religious” —a 
broadened meaning — since she claims for it a redemptive role. In her discussions 
of John Stuart Mill, Matthew Arnold, F. H. Bradley, and D. H. Lawrence, the 
author attempts to identify those aspects of their Humanistic philosophies which 
have religious overtones. 

As in all matters of preferences, one could debate the wisdom of the selection 
of philosophers made by the author. The book does appear to be too heavily 
weighted with English thought; especially noticeable is the absence of any dis- 
cussion of Kant and Hegel. In my opinion, a book on moral thought which 
omits the latter philosophers fails of its original purpose. 

Of equal concern to me is the initial association of Christian thinking with 
Plato, dissociating Christianity from the influences of Aristotelian thought. Might 
not one justifiably inquire, whence came Aquinas’s philosophy? Is it not grounded 
on an understanding of the nature of man, as viewed by Aristotle, rather than 
derived from the idealistic pronouncements of Plato? 

One cannot separate the contents of the book from its didactic purpose. The 
volume, as the author admits, reduces “the philosophical framework to a rather 
skeletal affair,” (p. viii) since it is intended to serve the study needs of literary 
students rather than philosophy majors. Hence, the book is fashioned in simple 
exposition and summation and lacks diacritical analysis. The result is that the 
volume is given to rote information and mere demonstration. It is my opinion 
that the true objectives of a philosophy course—self-discovery and self-develop- 
ment—are lost in this book, since it does not require independent analysis nor 








174 NATURAL LAW FORUM 


does it offer the student the challenge of representative original source materials. 

The subordinate purpose of the book relates to the literary aspects of philo- 
sophical writing. Krook expresses the view that the literary elements of a phi- 
losopher’s product are of major significance. Here is included the use of imagery, 
fable, rhetorical expressions and other poetic forms. Of even more importance 
is style. Good style in philosophical writing is a recognizable attribute. Hume’s 
elegance, Plato’s dramatic intensity, and Hobbes’s metaphorical vivacity reflect 
more than agreeable ornament. The author claims for style an important function 
in the illumination of a doctrine, reflecting the same skills which are’ exercised 
in the reading of poetry and other literature. 

Thus, Krook holds that there is a common base for poetry and philosophy 
when both are seen as reflecting creative imagination. In this setting, the common 
elements of poetry and philosophy are easily discerned. A philosophical system, 
according to the author, provides an interpretation of reality, as does a poem, 
a play, or a novel—a vision of man’s potentiality. The philosopher’s view is 
necessarily individualistic and subjective. Hobbes’s Leviathan is conceived of as 
his reflections on human life, even as King Lear is of Shakespeare’s. Plato’s views 
of human experience are as intimately revealed through the Socratic argument 
in the Gorgias or the Republic as Blake’s, Hopkins’s or Yeats’s are expressed in 
their poetry by concrete imagery and rousing cadence. On the other hand, the 
author acknowledges that a comparison of philosophical doctrine and literary 
artistry reveals disparities between the disciplines. A distinction between a work 
of philosophy and a work of poetry can be drawn by alluding to the substance of 
the philosophy to which no literary reference need be made. This is especially 
true of those philosophical systems which embody a scheme of definitions and 
distinctions. The latter are usually expressed in technical or scientific language 
and possess no literary characteristics. Under the most rigorous philosophical 
system there is no more literary identity than is found in the symbolic language 
of a mathematical system. 

A further distinction between poetry and philosophy relates to the details of 
the systems. The salient elements of poetry are described as imagery and musical 
rhythm. Philosophy, on the other hand, pertains to arguments or ratiocinations. 
This difference creates the most fundamental distinction between them—the 
so-called “concreteness” of poetry on the one hand and the “abstractness” of 
philosophy on the other. Poetry concerns itself with life in the concrete. In 
contrast, philosophy evokes abstract generalizations about life, and is not devoted 
to the details of life. Poetry stems from the basic criteria of vividness and intensity, 
which are responsive to the quality of life, whereas philosophy is measured by 
the comprehensiveness and the coherency of its system of abstractions. 

Krook indentifies these distinctions, yet does not view them as absolute and 
irreducible. Poets, like Shakespeare and T. S. Eliot, are given to ratiocination; 
and philosophers, such as Hobbes and F. H. Bradley, have fused their ratioc- 
ination with imagery. In addition, the polarity between the concrete and the 
abstract is not always complete, for the products of some poets and philosophers 
may reflect a coalescence. Great poets are admired not only for the vividness 
and the intensity with which they view life, but also for their depth of insight, 
their fullness of understanding, and the significance with which they identify 
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reality. In these men, as Coleridge says, the capacity to generalize the particulars 
of experience forms an ultimate in the quest of true wisdom. (p. 16) 

So also, in contradistinction to the ordinary philosophers, the best thinkers 
possess a recognizable sense of the qualities of things. Like the inspired poets, 
their efforts refute all attempts to distinguish between the abstractness of phi- 
losophy and the concreteness of poetry. As the author suggests, “When such a 
philosopher sets out his system of abstractions, this sense of the concrete quality 
of life lingers about it like a fragrance, recalling to us—even, in its own implicit 
and indirect way, recreating for us—that immediate sense of life which the 
philosophic passion for abstraction has been powerless to exorcise.” (p. 17) 

The use of the expositive method limits the pedagogical achievements of 
the secondary objective of the book, since students are not afforded an oppor- 
tunity to review representative original source materials and to draw independent 
judgments as to characteristics of the writings. The samplings are too few and 
too brief to provide bases for judgment. 

If the ultimate purpose of a collegiate text on philosophy is to train students 
to think, I believe that this book’s demonstrative organization and conclusive 


content fail in this regard. 
Ervin H. Potiack 





THe ANATOMY OF THE WorLp. RELATIONS BETWEEN NATURAL AND MORAL 
Law From Donne To Pops. By Michael Macklem. Minneapolis: The 
University of Minnesota Press, 1958. Pp. x, 139. $3.50. 


Many intellectual currents run together in the main stream of natural law 
thinking, and the historian of ideas who would single out a particular idea from 
a complex tradition must understand how he is foreshortening or simplifying or 
reducing. What is involved is not only the interest and importance of individual 
questions but also their relationship. A historian of ideas, as Cassirer has taught 


us, 


knows that the water which the river carries with it changes only very slowly. 
The same ideas are always appearing again and again, and are maintained 
for centuries. The force and the tenacity of tradition can hardly be over- 
estimated. From this point of view we must acknowledge that there is nothing 
new under the sun. But the historian of ideas is not asking primarily what 
the substance is of particular ideas. What he is studying — or should be 
studying — is less the content of ideas than their dynamics. To continue 
the figure, we could say that he is not trying to analyze the drops of water 
in the river, but that he is seeking to measure its width and depth and to 
ascertain the force and velocity of the the current... . 1 


It is all of these factors which the historian of ideas must consider, for especially 
in the complex flux of the Renaissance the dynamics of traditional ideas indeed 


1. Ernst Cassirer, Some Remarks on the Question of the Originality of the Renaissance, 
4 JourNaL oF THE History or Ipgas 55 (1943). The river metaphor, it may be noted, 
was used in the Renaissance as early as Petrarch’s “On His Own Ignorance.” See THE 
RENAISSANCE PuitosopHy oF Man 120 (ed. by E. Cassirer et al., 1945). 
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often is changed. In a modest book — too slender perhaps to encompass its 
multidimensional subject, yet a book which has not received from legal his- 
torians and students of the natural law the attention it merits — Dr. Macklem 
studies ideas concerning the world and natural law which dominated English 
literary imagination during the seventeenth and early eighteenth centuries. 

What is involved in all of these patterns of ideas concerning the world, 
nature, and evil, he writes in his concluding chapter,? is a definition of moral 
and physical evil. For John Donne, working out of the medieval view of the 
world as a theater of sin, corrupt in the Fall of Man, both moral and material 
evil are the result of original sin. Disorder originated in original sin: in the 
Fall, an act of disobedience to divine law, the moral estate of man was com- 
mitted to disorder; and natural disorder originated in the curse of Adam, by 
which the disorder of sin was introduced into the earth. (Genesis 3:17-19) 
Profusely developed in and illustrated by the vernacular literature of the seven- 
teenth century, this belief is represented in epic proportion in Milton’s Paradise 
Lost. And this tradition of belief was given elaborate and conclusive rationaliza- 
tion by Thomas Burnet in his famous treatise on the Sacred Theory of the 
Earth, the first two books of which were published in Latin in 1681 and in 
English in 1684. This work reformulates the accepted doctrine that the fallen 
earth is the natural estate of sin, and Burnet carries his theory into a kind of 
theological geology. In him the sacred theory of the earth is given its final form: 
“In its unfallen state, there was ‘not a wrinkle, scar or fracture’ in the form 
of the earth; in its fallen state, there is no ‘proportion of parts that is referrable 
to any design’ respecting either ‘use or beauty.’” (p. 8) 

There were many replies to Burnet, and in Appendix I Macklem gives a 
short-title checklist of more than thirty items between 1681 and 1700, pamphlets 
and treatises which hammered out a refutation of Burnet on the Flood and 
also built a new theory of the earth and of moral law. The ostensible issue 
in all of these exchanges, Macklem writes, was a theory of the Flood, but the 
real issue was a theory and conception of the earth: 


Burnet’s theory of the Flood had rationalized the traditional conception of 
the earth as the natural estate of sin. The replies to Burnet rationalized a 
new conception of the earth as a product of the causal wisdom of God. The 
argument between these two conceptions was not, essentially, one of fact 
or logic but one of assumptions. The replies to the Sacred Theory are im- 
portant not only because they indicate the nature of the new premisses but 
also because they show how unacceptable, by 1700, Burnet’s premisses were. 
The new assumptions required a new interpretation of the curse. They im- 
plied that the effects of the Fall were confined to the moral estate and, 
accordingly, that the curse did not extend to “the changing of the principles 
of nature,” in Hakewill’s phrase, “in the earth it selfe.’ They led, as the 
evidence clearly indicates, to the belief that the earth is representative not 
of the disorder of original sin but of the order of divine law. (p. 37) 


The implications for the way that early eighteenth century man viewed him- 
self and his relationship to the natural order were profound, and these are well 


2. Which I largely follow for this résumé, though I have also drawn from earlier sections 
of his book. 
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viewed in Pope’s imaginative constructs. The poetic center of Pope’s Essay 
on Man, Macklem concludes: 


is the belief, developed during the seventeenth century and persisting into 
the middle of the nineteenth, that 


The gen’ral orpeER, since the whole began, 
Is kept in Nature, and is kept in Man. 


The idea of disorder illustrated in Donne contained the controlling principles 
of Christian belief, the sin of Adam and the redemption of Adam in Christ. 
The idea of order illustrated in Pope contained the controlling principles 
of the pattern of belief in which it is supposed that man is redeemed not 
in Christ but in Adam. (p. 93) 


To return to our figure of the river: the historian of ideas must chart his 
directions and sources with utmost care, and he may not ignore possible sources. 
Therefore, one may well question Macklem’s failure to consider to what extent 
an optimistic. view was already developing in medieval physics and theological 
discussions, and one may well feel uneasy about a work that confronts such 
a question as this without a glance at St. Augustine’s commentaries on the 
Creation and Fall (which continued to be read well past Milton’s day?) and 
with no mention of Calvin’s “total depravity of man,” a force which produced 
numerous cross-currents and new dynamics. 

There was of course a wealth of medieval commentary on the Fall, and all 
of this is embraced by a single footnote (p. 103) which states that “discussion 
of these ambiguities has been omitted here since they are treated at length 
in the unpublished manuscript of the Messenger Lectures delivered by Mar- 
jorie Nicolson at Cornell University in 1948” — but surely one who addresses 
himself to such a problem assumes the responsibility of himself indicating 
differences of emphasis and opinion among the patristic and medieval exegetes. 
No one who has tracked a single idea through the many volumes of the Patrologia 
Latina, or who has followed the fortunes of a single work like the Book of Genesis 
among its commentators, will be willing to accept the implication that there 
is but one tradition of medieval commentary. Thus Macklem’s report that be- 
fore the time of Donne the view that all physical evil was caused by sin was 


3. For Augustine on Creation see CuHristoPpHER J. O’Toote, C.S.C., THE PHriLosopuy 
OF CREATION IN THE Waitincs oF St. AuGusTINE (1944). 

Milton is treated altogether too summarily, and no discussion of relations between 
natural and moral law from Donne to Pope can be complete without an extensive 
study of Milton, who is important not only by virtue of his achievements in poetry and 
prose but also by reason of his influence on the Revolutionary Settlement of 1688 and 
the subsequent triumph of Whig theory — and of course his uninterrupted influence 
upon English letters: see G. F. SENSABAUGH, THAT GraAND Wuic Mixton (1952). 

For further study of Milton’s knowledge of science and of cosmology, see first the 
sound investigation by Kester SvENDSEN in MILTON AND Science (1956) and the 
earlier exploration of cosmology (criticized by Svendsen) by Grant McCottey, Parapisz 
Lost: An Account oF Irs GROWTH AND Major Onricins (1940). 

For Milton’s place in the tradition of treatments of the creation and the fall, see 
Sister Mary Corcoran, MILTON’s PARADISE WITH REFERENCE TO THE HEXAMERAL 
Bacxcrounp (1945), and ArNnotp WituiamMs, THE Common Expositor (1948); the 
traditional Neo-Latin, Italian, and other versions of the creation are conveniently brought 
together by Watson KirKcONNELL in THE CeELesTIAL Cycie (1952). 
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in point of fact not held by all Christians: St. Thomas Aquinas for one main- 
tained that physical evil was indirectly willed by God. 

Further, one expects a discussion of the root ideas of natural law and natura. 
A history of ideas approach that begins in reduction does not inspire confidence. 
For certainly none of Donne’s precursors on the anatomy of the world would 
have developed his thought only on the scriptural account of the Fall. What 
of the Thomistic definition of natural law in the Summa Theologica (1a 2ae, 
Q 91, art. 1 & 2), and other treatments in related quaestiones? Ubi Dante, ubi 
canonista? we may well ask.4* 

The immutability of natural law was presented in Gratian’s Decretum as a 
fundamental and unimpeachable principle, Ullmann declares, and the canonists 
saw the papal authority as endowed with certain unique powers to dispense 
the natural law. Surely the ideal of papal plenitude of power must be considered 
in viewing the medieval anatomy of the world.5 Moreover, as d’Entréves writes, 
“the relation between law and morals is the crux of all natural law theory,”6 
and the very enunciation of natural law is a moral proposition. 

When we begin with Donne’s anatomy of the world in Macklem’s analysis, 
our attention is called to his commemoration of the death of Elizabeth Drury 
“in an elaborate and moving elegy. The poem is an anatomy not only of man 
but also of the world, including within its poetic range the state of man, the 
earth, and the heavens.” (p. 3) 


Shee, shee is dead; shee’s dead: when thou knowest this, 
Thou knowest how poore a trifling thing man is. 


But to a Renaissance mind with its sense of corresponding planes, more is in- 
volved : 


When thou knowst this, 
Thou knowst how lame a cripple this world is. 


And so, finally, the death of Elizabeth Drury signifies a disorder in the heavens: 


4. Inasmuch as Macklem has been criticized for not presenting his own documentation, 
it would seem to devolve upon the critic to indicate the main lines of pertinent scholarship, 
besides the broad sweeps of Carlyle, Gierke, Pollock, McIlwain, et al. For St. Thomas: 
O. Lortin, Le DROIT NATUREL CHEZ SAINT THOMAS D’AQUIN ET SES PREDECESSEURS 
(1931); A. P. p’EnTrRéves, ed., SELECTED PoxiTicaL Writincs (1948); O. ScHILLING, 
Diz STAATS- UND SOZIALLEHRE DES HL. THOMAS VON AguIN (1923). See the bibliography 
by Pau. Wyser, O.P., Der THomismus (Bern, 1951 — no. 15/16 in Bibliographische 
Einfiirungen in das Studium der Philosophie, hrsgb. I. M. Bochenski, O.P.). For the 
Canonists on natural law, see W. ULLMANN, MeprevaL Papauism (1948), and its valuable 
bibliography of mss., together with the important modifications of Alfons M. Stickler, Con- 
cerning the Political Theories of the Medieval Canonists, 7 Travitio 450-63 (1949-51). 
For Dante, see generally d’Entréves and Ullmann, works cited; F. Erco.z, IL PENSIERO 
POLITICO DI DANTE, 2 vols. (Milan, 1927-8); p’ENTREVES, DANTE As A PoLiTICAL THINKER 
(Oxford, 1952). See further B. Tierney, Some Recent Works on the Political Theories of 
the Medieval Canonists, 10 Traprtio 594-625 (1954). 

5. W. Urimann, Meprevat Papauism 50 and ch. iv. See Decrerum GramTiana (Paris, 
1601), Distinctiones I c. 7 — translated by E. Lewis in 1 Meprevat Pouiticat IpgEas 
33 (New York, 1954) — and further M. Villey, Le Droit Naturel chez Gratien, 3 Strup1a 
Gratiana 85-99 (1954). 

6. A. P. D’ENtrEves, NaturaL Law: An IntTRopucTION To LecaL PuHiLosopHy 80 
(London, 1951). 
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The Element of fire is quite put out... 


*Tis all in peeces, all cohaerence gone; 
All just supply, and all Relation... . 


Yet one of the temptations that beset historians of ideas is to take all 
statements as univocal, and the point has been well taken that Donne, after 
all, “used these words in an inflated hyperbolic poem intended, among other 
things, to flatter the bourgeois-minded parents of a dead girl. It is unwise,” 
Professor Patrick concludes, “to base the history of ideas on eulogistic statements 
made in poems about the deceased.”7 

One must praise the author of this modest book for the generally accurate 
reporting of those on whom he has based his findings, and The Anatomy of the 
World is most challenging — perhaps more to students of the natural law tra- 
dition who have been prone to a separation of that tradition from the larger 
cultural streams than to the student of literature, though any Renaissance 
scholar will soon feel the omission of writings in Latin not only in theology and 
philosophy but also in scientific matters: for Latin continued to be the usual 
scientific and philosophic medium through the seventeenth century. And clear- 
ly there was a radical change in the conception of the world; eighteenth cen- 
tury optimism was the result of a complex transmutation of traditional theology- 
physics. 

But one may expect more from a historian of ideas: one expects to know 
the width and depth of the river and the force and velocity of its current. Re- 
turning to Cassirer we may summarize by recalling his conclusion that what 
characterized and distinguished the Renaissance was 


the new relation in which individuals place themselves toward the world and 
the form of community which they establish between themselves and the 
world. They see themselves facing an altered conception of the physical and 
intellectual universe, and it is this conception that imposes upon them a new 
intellectual and moral demand, which requires of them an inner trans- 
formation, a reformatio and regeneratio.8 


The altered conception of the universe we are given by Macklem, and one 
movement of the alteration is well documented; but we are not given any- 
thing like a sharply focused or permanent picture of the inner transformation.? 


R. J. ScHoEcK 


7. J. Max Patrick in 18 SEvVENTEENTH-CENTURY News 7 (Spring 1960). 

8. Cassirer, Wahrheitsbegriff und Wahrheitsproblem bei Galilleit, 62 Scientia 122 (1937). 
Cf. Scu1ip, Puitosorpny or CassiRer 726. 

9. One must point to Robert Ornstein’s perceptive study of Donne, Montaigne, and 
Natural Law, 55 JourNAL or ENGLISH AND GERMANIC PuiLotocy 213 (1956), for a discus- 
sion of the natural law in Donne that carries us farther than Macklem’s study; and one may 
look to Eusden’s study for much valuable material as well as for an example of Methoden- 
lehre: John D. Eusden, Natural Law and Covenant Theology in New England, 1620-1670, 
5 Natura Law Forum 1-30 (1960). 

WERNER JAEGER’s HUMANISM AND THEOLOGY (Milwaukee, 1943) seems not to have 
been known by the author; one ought also to cite Jacques Maritain’s important Aquinas 
Lecture St. Thomas and the Problem of Evil (Milwaukee, 1942), together with the close 
study by Anton C. Pegis of Summa Theologica 1, 44, 1-2 in 8 MeptaEvAL Stubs 159- 
68 (1946). 
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Tue Compuexitry or LecAL AND Eruicat Experience. By F.S.C. Northrop. 
Boston & Toronto: Little, Brown and Co., 1959. Pp. xvi, 331. $6.00. 


Professor Northrop’s book deserves careful reading. Although it consists 
largely of articles previously published in philosophical or legal periodicals, it can 
be considered a new book. This is due not only to a few new studies included 
among the old ones, but especially to the fact that through systematization and 
reordering Northrop’s scholarly production of recent years is now seen in per- 
spective, and its unity of purpose can be grasped under the overwhelming variety 
of interests. 

I am not going to use much space in attempting even a simple excursus 
upon all that the author says. There are many stimulating observations, plenty 
of new or newly expressed ideas on matters legal; but a book review cannot cover 
the whole field the book does. I concern myself instead with pointing out some 
features of the book and some ideas which I believe are important to both a 
philosopher and a lawyer, and are, as one would expect, interesting even for those 
who do not agree with Northrop—interesting at least as a document of the kind 
of problems that a particularly acute and attentive writer on jurisprudence feels 
himself faced with. 

First of all, some remarks about “experience” are required. “Experience” is 
what the book is concerned with. “Experience” is treated, not as a label for a field 
of inquiry, but as a problem. It is a long time since lawyers have been told that 
“the life of law” has always been (not logic but) experience. Since then, some 
lawyers have been only too happy, in their philosophical intervals, with generalities 
about law being experience; and “experience” has many times been employed, 
not as a tool for finding, stating, or discussing problems, but as a tool for avoiding 
them. “Experience” was not treated as being itself a problem, but as a verbal 
device. This is not Northrop’s line. The author emphasizes that in his view 
“experience” is resorted to in order to show how the problems of a jurisprudential 
‘theory do arise at the very beginning, that is, at the very moment in which the 
field of the theory is to be determined. The adoption of such an uncommitted 
word as “experience” to name a field of inquiry is not the result of an attempt to 
avoid general problems; because, the author says, experience is “an ambiguous 
word,” which is itself as much a test of theory as “a product of theory.” (p. ix) 

The problematization of the notion of experience is the core of Northrop’s 
theory; and it is also the point where perhaps difficulties arise. As I understand 
Northrop, the “experience” a legal philosopher is confronted with is “complex” 
because of two sets of facts. First, as we cannot help considering experience as a 
product of theory, we are confronted with a “pluralistic” experience as a result 
of the pluralism of theories (p. ix) ; the pluralism of theories is, in turn, condi- 
tioned by a plurality of the cultures which are, in the modern world, in contact 
with one another; cultural and theoretical clashes account for the complexity of 
experience. Second, experience is “complex” insofar as it is conceived as an 
ethical and legal, i.e., a “normative,” experience; it is complex because “were 
one to use a merely empirical, descriptive approach . . . one’s method would 
leave one with merely a description for an ‘is.’ Yet it is the very nature of 
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normative experience that it requires one to pass judgment upon what is.” (p. ix) 
It is complex, in other words, because it requires, according to Northrop, two 
modes of discourse—the indicative and the imperative—to be described. The 
philosopher of “normative experience” is confronted therefore with an empirical 
as well as with a theoretical “complexity.” The essays collected in the book under 
discussion are to be seen as an inquiry into these (different) complexities. (p. 
xi-xii) Ch. II-XIV are mainly concerned with describing the empirical “‘com- 
plexity.” Ch. XV-XXII are mainly concerned with resolving the theoretical 
difficulty, and they provide Northrop’s theory of normative experience. But the 
description of the empirical “complexity” and the resolution of the theoretical 
one always overlap and get in each other’s way, as Northrop is trying to show 
a solidarity between the two “complexities” [insofar as] “since legal experience 
is complex . . . we must expect . . . to be led to a theory and method of law 
which is complex also.” (p. 5) 


The most interesting parts of Northrop’s perspective are those in which he 
points out the reasons why philosophical research into the “fundamental” prob- 
lems of law should be given a place in the curriculum of American law schools. 
On the one hand, in Ch. III (previously printed as an article in the present 
periodical’) the author makes the following points. First, no technical study of 
rules of law alone can give an account of the effective operation of law within 
a given society, as is shown by the fact that the very same body of rules allows 
for different decisions to be passed upon the very same issues, according to the 
prevailing legal philosophy and the prevailing ethical and legal axioms of the 
judges. Second, many legal terms are not names for objects which can be os- 
tensively determined, but are “indeterminate symbols,” i.e., symbols whose 
meaning is ascertainable only within a context in which they perform a proposi- 
tional function; and the contexts are indeterminate until their socio-philosophical 
background is grasped. On the other hand, philosophical assumptions and philo- 
sophical backgrounds are subject to change in time, and they are different cultural 
areas. When a lawyer is to work within a single cultural area, within a single 
society, and in a period of no important philosophical and ideological change, 
there is no direct need for a law school curriculum to provide anything more than 
technical tools; but this is not the case nowadays, as we live in a time of change, 
in which there is a shift of political focus from Western Europe to Asia. (ch. IT) 

The point of departure of Northrop’s analysis is therefore a relativistic one. 
An inquiry into the fundamentals of legal theory is required (not always and for 
everybody, but) for the law schools which are “to train men competently in a 
nation which is one of the two major powers” (p. 14) and which are to train 
foreign students having a different background. Legal knowledge must clarify 
basic assumptions because they vary in space and time. Such a departure could 
simply serve a pragmatic purpose within the frame of a relativistic and culturalistic 
viewpoint. It could suggest courses in comparative history of legal ideas, especially 
for foreign students and for those who enter diplomacy and public administration. 
For Northrop it is, however, not so. Whereas in Ch. II philosophical background 


1. Philosophical Issues in Contemporary Law, 2 Natura Law Forum 41 (1957). 
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is taken into account for the purpose of explaining how legal cultures are different, 
in Ch. III philosophical background is taken into account in its capacity as a 
tool for judging law; in other words, in Northrop’s view, the philosophical back- 
ground of a legal culture is both something which can be ascertained and a 
criterion for judging or evaluating the law. 

Here the reader could be puzzled because, according to Northrop, the failure 
of sociological jurisprudence is due to its attempt to use an “is” (the way things 
happen to be) as a criterion for an “ought” (the way things ought to be). 
(ch. III) One is induced to think that this could be applied also to Northrop’s 
culturalistic approach. The fact is, however, that Northrop’s solution is not 
represented by a merely culturalistic-sociological approach, but by a natural law 
culturalistic approach. Different cultures are not relevant as such, but as par- 
ticular instances of a natural law formula which constitutes Northrop’s basic 
assumption. 

It is necessary to point out three of Northrop’s basic assumptions. First of 
all, there is a nonculturalistic definition of law. “Law” is not deemed to be simply 
a word which is connected with a set of historical usages, and whose meaning 
can be different according to the various usages, to time, to space, to the purposes 
of the one who employs the word, and to the different contexts in which it 
appears. We are given a “real” definition of law. Law, once and for all, is “an 
ordering of human beings with respect to one another and to nature.” (p. 11) 
Let us not be induced to believe that it is simply a formula without content. 
It is not. It assumes many things to be true, as, for instance, that “law” is con- 
nected with “order.” And not simply with order, but with ordering, i.e., an order 
which is the result of conscious human action or effort. Then it is not directly a 
natural, in the sense of physical, order: if it is an ordering of “human beings,” 
then, it is assumed that there is a difference between the behavior of men and 
that of, say, other mammals. Again, the ordering must be achieved with respect 
to nature; it is not directly natural, yet there is such a thing as nature. And so on. 
True enough, Northrop points out that “nature” is a changing concept, and he 
is “culturalistic” again when he points out the existence of different views as to 
nature in different cultures; but he is not such a culturalist as to conclude that 
there are as many “natures” as “cultures.” No, there is something which is 
“nature” and which is not merely a noun plus a set of conventions as to the 
translation of nouns of other languages into that noun. There are different con- 
ceptions, but of the same thing. Actually, there is even a different degree of 
trueness in the different conceptions. This is the second assumption of Northrop’s. 
We are given a formula of good law, which is phrased in terms of truth. Good 
law is such a law which orders “in the light of a true, and as far as possible 
complete, knowledge of what men and nature are.” (p. 11) The third assumption 
is that good law, as a question of truth, is to be reached by philosophical reflection 
upon the fundamental problems of law and that the majority will be likely to 
agree on the truth; we are told that “the failure of research in legal and moral 
philosophy to provide a more adequate philosophy upon which a majority of men 
can agree, may be fatal not merely for democracy, but for any ordered society, 
domestic or international.” (p. 18) 
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If we take into account these axioms of Northrop’s, then we are able to 
understand his position. Northrop thinks that we should consider what the main 
cultural solutions of the philosophical problems of law are, not in order to state 
the relativity of the very concept of law and of the very concept of justice, but 
to formulate and elaborate a new philosophy of law, i.e., a new theory of ordering 
men with respect to one another and to nature which could (a) be adapted to 
our “atomic age” (p. 8-14) and (b) be agreed upon by people of different 
cultures because of its taking into account the different cultural conceptions of 
justice. (p. 14-19; ch. XII, XIII, XVI) 


If it is so, Northrop’s theory of the “complex” legal and ethical experience 
presents itself as a theory of a natural law with a variable content. Law ought 
to conform to a formula, and the formula is endowed with binding value; it is 
an “ought” formula. But an “ought” may be either true or false. Value judgments 
are, according to Northrop, cognitive. In particular, a formula of natural law, 
ie., a philosophy of law (in Northrop’s words) is true if it is true to (a) our 
“atomic age” and (b) to the different cultures which, being in contact and 
therefore constituting a world unity in our times, have to be all taken account of, 
and (c) if consent to it is general. The point about cognitiveness of value judg- 
ments (or, as the author says, “normative statements”) is, of course, the very 
core of any natural law theory, and is expressly stated throughout the book 
(especially in the preface; see also ch. I, II, XVI, XIX-XXI). 

The point of departure of the last-mentioned thesis is to be seen, as is very 
often the case with Northrop, in his consciousness of some difficulty which faces 
the researcher in particular inquiries, namely, the fact that when we examine 
linguistic contexts, we are likely to find that evaluative or normative contexts 
entail a description (if not they would be meaningless, the object being inde- 
terminate). This very difficulty is denied by some. Others argue that there is a 
circularity between modes of discourse, and only a pragmatic approach is 
meaningful. Others, like Northrop, believe that normativity and descriptivity, “is” 
and “ought,” are interrelated. I am of course not taking a position with respect 
to the question. 

A question which might be useful and interesting to examine concerns the 
features of Northrop’s culturalistic approach. As it has been pointed out, the law 
of the future should, according to Northrop, take into account different cultural 
perspectives, i.e., the values of different cultures. On this account this law will be 
agreed upon by a “majority.” Some problems do arise. 

Here, again, we must observe that the point of departure of Northrop is a 
consideration of methodological problems involved in particular inquiries. The 
author refers to a number of sociological inquiries which have pointed out how a 
description of societies different from ours cannot be accurate if they are given in 
terms of concepts which are meaningful and relevant within our society, but are 
nonexistent within the society studied. This happens especially when the object 
of study is a primitive and comparatively insulated community. Northrop refers 
to well-known studies on American Indian societies. Another instance could be 
the description of the archaic Roman society, where one is liable to get into 
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difficulties and misunderstandings if one is to explain in terms of “law” or “droit” 
or “Recht” or “diritto” some adverbial or (perhaps) adjectival functions as 
“ius est” or “fas est.” But, as often happens to Northrop, the consciousness of 
methodological problems is merged in a broad philosophical perspective; and 
the methodological problem of the ethnology and sociology of primitive com- 
munities is viewed in the light of a speculative tradition which is altogether 
different from the perspective of one engaged in field research; it is viewed in 
the light of a perspective which is similar to that of some philosophies of culture 
and of history. 

Although this aspect of Northrop’s thinking is represented principally by 
previous works of his, as The Meeting of East and West (1946), this line of 
thought is brought forward in the volume we are here concerned with. Northrop 
produces a classification of cultural systems which has a major subdivision— 
West and East—and lesser subdivisions, as, within the Western system, the Latin, 
the Roman Catholic, the American, and so on. These broad systems are more 
similar to the broad subdivisions of, say, a Toynbee or a Spengler than to any 
reference-classification of any field-ethnologist. If one tries to imagine why 
Northrop thinks that there is an affinity between the recognition of a termino- 
logical-cultural problem of the ethnologist (whose perspective is as often as not 
a relativistic one) and the adoption of a philosophy of culture (the basis of which 
is only too often a “holistic” conception of history), one is induced to think that 
the reason lies in the fact that Northrop assumes the methodological difficulty of 
the ethnologist to be a philosophical difficulty. When Northrop refers to the 
terminology of a primitive culture (the Navaho Indian studied by Clyde Kluck- 
hohn) he points out that there is “a complete philosophy” implicit in it. (p. 59) 
This is very true, but in a particular acceptation of the word “philosophy”: that 
acceptation in which philosophy means the outlook implicit in a language or— 
which turns out to be just the same thing—in that way of life of which the 
language is the expression. Now, if we return to the broad groupings and say 
that there is one Eastern and one Western philosophy, or even an American, a 
Roman Catholic, a Latin, a Mexican “philosophy,” we say something vaguer 
and more difficult to test, because these groupings are certainly less “organic” 
than a primitive tribe; but we are also going to use “philosophy” in a rather 
different acceptation if we proceed to identify the Roman Catholic cultural 
system with Thomas Aquinas and the Anglo-Saxon cultural system with Locke, 
as sometimes Northrop seems to be doing. The “philosophy of the Navaho 
Indians” could be interpreted as a name for a pattern of behavior, language being 
included in behavior; the “philosophy of Thomas Aquinas” could not be in- 
terpreted that way. Now, a reader of Northrop’s book might be inclined to feel 
that Northrop believes that there is a correspondence between a philosophy in 
the acceptation of which the Thomistic philosophy of Roman Catholics is a 
philosophy, and a pattern of behavior as the expression of an outlook (or in 
Northrop’s words, the living law of a cultural system). If it is so, then this could 
explain the rather “illuministic” attitude of Northrop in stating the importance 
of formulating a new philosophy of law, adapted to the new era: the formulation 
of a new philosophy will in his opinion directly affect the behavior of people 
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living in different cultural systems, and will grant them finally an effective legal 
order; this is highly important as (we are told) “in most of the nations throughout 
Asia, Africa, Latin America and Continental Europe there is at present not 
merely no effective international law, but also an ineffective domestic law.” 
(p. 17-18) But if it is so, Northrop’s position seems to me, on this particular 
point, highly controversial. 

I have selected only a few points which, in my opinion, are interesting and 
call for particular discussion. But, as I stressed in the opening sentences, the 
whole book deserves to be read by anyone interested in jurisprudence. 


GIOVANNI TARELLO 





Ramus: METHOD, AND THE Decay or DiaLocuE. By Walter J. Ong, S.J. Cam- 
bridge: Harvard University Press, 1958. Pp. xx, 408. $10.00. 


Fr. Ong criticizes a certain book on Ramus as “conceived without any: sense 
of the real movement of intellectual history,” and this is certainly a very impor- 
tant standard to be met by any writer on this subject. Pierre de la Ramée 
(1515-72), beginning to publish in 1543, and later Regius Professor of Elo- 
quence and Philosophy at Paris, was on any estimate a major influence in the 
shaping of pedagogy and humanistic thinking in the immediately postmedieval 
period. Indeed, Ong would say that the use of the word “shape” in such 
a connection is thoroughly Ramist. One of his main theses is that Ramus in- 
herited from Rudolph Agricola (ob. 1485) — who had found it in scholastic 
logical tradition — a pronounced spatializing, quantifying, mathematicizing ten- 
dency, which he isolated and enhanced. In this notable respect he sees Ramus 
as a homogeneous developer of scholastic logic — an ironic outcome, if the belief 
is justified, for one who saw himself as a revolutionary leader of reform. 

The evidence adduced for this thesis is not very impressive, and it seems 
hard to find any better. Opportunities provided by increased mastery of the 
printed page certainly made possible new techniques of illustration, but these 
by themselves do not necessarily constitute any novel or even increased geometri- 
zation of the subject matter. As the author very well knows, the square of oppo- 
sition and the Porphyrian tree had hundreds of years of manuscript tradition; 
so had the Pons Asinorum, which goes back at least to Philoponus, perhaps 
even to Alexander of Aphrodisias. The more elaborate presentation of such 
things shows growing mastery in the printing shop, but involves no new moment 
in the history of logic. It was never suggested until quite recent times that such 
diagrammatic displays of logical doctrine might be viewed as geometrical models 
of it. Similarly the tabular records of Faber Stapulensis are only in some very 
remote sense a step on the way to an algebraic treatment; their function is 
mnemonic rather than directly intellectual. All this belongs to the domain of 
visual aids, but not — as is abundantly clear with Murner’s logical card game 
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— to that of quantification in a properly logical sense. And the same is evidently 
true of Ramus’s dichotomized charts. It further appears that as the sixteenth 
century wore on, the older logical diagrams became less rather than more 
elaborate, degenerating almost out of existence, while the newer ones were soon 
forgotten. De Canaye’s unique curvilinear version of the Pons Asinorum (1589) 
was perhaps the last seriously considered presentation of this venerable object. 
But while some lesson in the history of culture might be drawn from its form, 
it would be absurd to load it with any logical significance. 

On the other hand the author is of course perfectly correct in finding in the 
medieval treatises on the properties of terms some few examples from the area 
now known as quantification theory. But where do these treatises come in the 
writings of the Valla-Agricola-Ramus tradition? They were in fact deliberately 
jettisoned, originally in the name of humanistic elegance and the requirements 
of courtly eloquence. By the end of the sixteenth century Thomas Oliver (1605) 
could write with justice that Syllogismorum inanis species ubique fere invaluit.1 
How preposterously inanis may be gauged from the typical remark of Titelmans 
(1502-37): Difficile foret inexercitatis adolescentum ingeniis statim quolibet 
proposito syllogismo dinoscere, utra secundum veritatem sit maior aut minor 
(praemissa).2 It was not only the younger set who might find themselves in 
difficulties over that; greybeards, too, could flounder in the void, as witness 
Contarini’s letter on the fourth figure to Oddus de Oddis (before 1542). 

The mention of mnemonics and adolescents brings us to an aspect of Ramus’s 
work where the author appears to be on much surer ground. His stress of the 
youthfulness of medieval and renaissance students of logic is excellent. The 
elementary character of the many handbooks of the sixteenth (as also of the 
seventeenth) century bears witness to preoccupation with the needs of the most 
elementary classwork. But the undoubted fact raises a deep problem of cultural 
history. Why did the later Middle Ages produce so many logicians’ logicians, 
whereas the race becomes extinct in Ramus’s century? Some remarks on Agri- 
cola may hold part of the answer: 


Agricola’s effect . . . has been to create a general complacency about what 
can well be styled a residual logic or dialectic. The medieval logical “tech- 
nicalities” have been set aside in favor of the approach of the enlightened 
amateur, who was interested in logic in terms of psychology, miscellaneous 
metaphysical detail, practical pedagogy, and eloquence. . . . By being made 
“practical,” all logic has now become a kind of rhetoric. (p. 125) 


This is very perceptive, even if the following sentence, to the effect that the 
Agricolan development “is not an anti-Aristotelian phenomenon in any sense 
except perhaps in spirit,” leaves one gasping. 

The view of pedagogy, that it should spare the beginner technicalities, implicit 
in that development, should not escape attention. It is a view which led Valla, 
the Adam of the Ramist tradition, to argue against the admissibility of the third 
figure of syllogism on the ground that women and children are never heard to 
1. The empty form of syllogism is almost everywhere discredited. [Ed.] 


2. It would be difficult for an untrained youth on being presented with a syllogism to 
tell at once which is the major or the minor premise. [Ed.] 
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argue like that. Seen against that background, Ramus’s glorification of a natural, 
prescientific logic becomes manifest as the foundation of a movement that was 
intellectually retrograde. A natural logic, like a natural law, is not automatically 
self-validating. Insofar as these are purely descriptive concepts, they have only 
the value of that degree of cultivation of nature which they describe. Ramus 
was prepared to find nature but little cultivated, and to till the ground very little 
more. The “Arts” world showed itself ready to go along with him for two 
centuries at least, so far as logic was concerned; and it is remarkable that this 
book, so rich in many kinds of erudition, should contrive to spare us even the 


reduced technicalities of Ramus’s syllogistic. 
Ivo THOMAS 





Woritp LEcAL OrpEeR — PossiIBLE CONTRIBUTIONS BY THE PEOPLE OF THE 
Unrtep States. By Wallace McClure. Chapel Hill: The University 
of North Carolina Press, 1960. Pp. xvi, 366. $7.50. 


This is an excellent book which has long been needed. In a persuasive and 
well documented study, Mr. McClure points out not only the importance, but 
also the necessity, of establishing a solid world order based on sound principles 
of mutual respect of nations and obedience to international obligations if the 
human race is to survive in this era of nuclear bombs, I.C.B.M.’s, and sput- 
niks, Special emphasis is laid by the author on the situation in the United 
States and the contribution which the American people should bring to the 
cause of a better world. 

The main thesis of the book is not new and has been stated many times 
by enlightened jurists and leaders in foreign countries and here: there is a unity 
of the legal system in the world. Just as municipal ordinances must conform 
to state law, the latter cannot be repugnant to the federal legal order, and the 
laws of every state, be it unitary or federal, should comply with the principles 
of the law of nations. But many of the author’s arguments are novel. His 
analysis of many American and international cases is keen and deep, and his 
recommendations and conclusions are worthy of utmost attention. 

McClure first gives an interesting history of the American attitude toward 
international treaties. He points out that the Framers were fully aware of the 
international responsibilities of the United States, and never intended that 
treaties be invalidated by courts on the ground of inconsistency with a later 
statute. The Constitution itself directed the courts to enforce all treaties made 
under the authority of the United States, without any exception. “To assert that 
the Constitution . . . requires or permits national infidelity to higher-level law 
is to do violence alike to the history and the hardly deniable mandate of that 
admirable instrument.” 

And, at the very beginning of the existence of the Union, the courts proper- 
ly understood their duties in this respect. A treaty was given precedence over 
a Virginia statute in the early case of Ware v. Hylton,? and a few years later, 


1. Wariace McCuure, Wortp LecAt Orpver 46 (1960). 
2. Ware v. Hylton, 3 U.S. 199 (1796). 
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an act of Congress was held to have been invalidated by a treaty with France 
in United States v. Schooner “Peggy.” 

An “era of international responsibility”4 followed, with the notable excep- 
tion of the case of Foster and Elam v. Neilson.’ In that case the Supreme 
Court denied effect to a treaty with Spain by understanding incorrectly that one 
of its provisions required Congress to implement the treaty by a statute before it 
could be enforced. Although in 1840 the Supreme Court expressly repudiated 
the Foster case,6 the unfortunate theory of “non-self-executing treaties” was 
born. This gave rise to the era of the “judicial violation of treaty obligation,”? 
culminating in the “Chinese Exclusion Case,”8 in which “violent emotion re- 
place[d] reason,”? and a congressional statute in derogation of a treaty with 
China was given full effect by the Supreme Court. It is unfortunate that Con- 
gress violated international obligations, and still worse, that the Court complied 
by asserting that a treaty can “be repealed or modified at the pleasure of 
Congress.”10 On this point the author comments: 


An ironic touch is in the language the Supreme Court of the United States 
used about the Chinese laborers of the time, who were said to have “loose 
notions . . . of the obligation of an oath.” Can it be honestly maintained 
that the Supreme Court of the United States itself possessed any but “loose 
notions” of the obligation of a treaty?11 


Such an approach seems to have founded the fallacious theory “of inalien- 
able supremacy of national over international law — necessarily a denial of 
international law — or else to be an assertion that national power is supreme 
over law in international affairs.”12 

In Justice Bradley’s dissenting opinion in the Cherokee Tobacco case he sug- 
gested that there should be a mitigation of the harshness of the doctrine that where 
a treaty and an act of Congress are in conflict the more recent will be given effect.13 
He asserted that a treaty should be invalidated only if Congress clearly indicated 
its intention that it should be so; otherwise, provisions of a treaty anterior to 
a statute and inconsistent with it should prevail. This approach was the fore- 
runner of a more enlightened twentieth century view towards international 
obligations of the United States. Thus, in Ex parte Toscano14 a federal district 
court gave effect to the multilateral Hague Convention of 1907 as against the 
contention that it was a “non-self-executing” treaty, implying that even though 
Congress may regulate the method of giving effect to an international act, the 
executive branch of the government should enforce it in absence of a statute 
implementing it. The same should be said about the judicial branch. 

3. United States v. Schooner “Peggy,” 5 U.S. 103 (1801). 

4. McCuurg, op cit. supra note 1, at 67. 

5. Foster and Elam v. Neilson, 27 U.S. 253 (1829). 

6. In Pollard v. Kibbe, 39 U.S. 353 (1840). 

7. McCuureg, op. cit. supra note 1, at 71. 

8. Chae Chan Ping v. United States, 130 U.S. 581 (1889). 

9. McCtureg, op. cit. supra note 1, at 81. 

10. Chae Chan Ping v. United States, 130 U.S. 581, 600 (1889). 
11. McCuure, op. cit. supra note 1, at 83. 

12. Id. at 93. 


13. The Cherokee Tobacco, 78 U.S. 616 (1871). 
14. Ex parte Toscano, 208 F, 938 (1913). 
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After a few other cases, the Supreme Court decided Cook v. United States,15 
in which Bradley’s dissent became good law, the Court saying that a “treaty 
will not be deemed to have been abrogated or modified by a later statute un- 
less such purpose on the part of Congress has been clearly expressed.” In another 
well-reasoned case, Missouri v. Holland,16 the Court sustained the validity of 
the Secretary of Agriculture regulations giving effect to a treaty with Canada 
as against the contention that the subject matter of the treaty and of the regu- 
lations was not delegated by the Constitution to the United States. 

In those decisions the author sees a “tendency . . . toward a fade-out of 
the anachronism of supposed legal equality of treaties and statutes and toward 
the general acknowledgment of treaties as higher-level law.”17 The author 
emphasizes the principle of “pacta sunt servanda” which should be the basis 
of every system of law, be it municipal or international, and asserts that 


in declaring treaties, constitutionally valid statutes, and the Constitution 
itself to be the “supreme law of the land,” without specifying which should 
be accounted first, the Constitution presupposes the primacy of treaties 
should there be lack of harmony among the three kinds of law.18 


McClure continues: 


International acts are made jointly by two or more, sometimes by nearly 
all, nations. Such acts cannot in the nature of things be superseded by an 
act of one of the joint enactors . . . For a national constitution to assert 
the supremacy of national legislation over international legislation would be 
to assert an insupportable contradiction. . . 19 


The author suggests that the “later in date” theory has no support either in 
reason or in the Constitution, and that 


to clarify their own constitutional-legal situation in this respect either by 
decision of their courts reinterpreting the present constitutional provision 
or by formal constitutional amendment proclaiming the higher level of treaties 
over statutes would seem to be the appropriate first contribution by the 
people of the United States — achievable wholly on their own motion — 
toward the strengthening of world legal order.?° 


But treaties are not the only source of international obligations of the United 
States. The great bulk of the law of nations is customary international law, 
or the “common law of nations.”21 It has been recognized as “the law of the 
land,” but it, even more easily than treaties, may be abrogated by Congress. 

The author points out how improper this approach is. The very fact that 
the United States and other nations have an independent existence is in part 
due to the fact that the rules of international law permit it. Therefore, 


15. Cook v. United States, 288 U.S. 102 (1933). 
16. Missouri v. Holland, 252 U.S. 416 (1920). 
17. McCuurz, of. cit. supra note 1, at 125. 


18. Id. at 133. 
19. Id. at 134. 
20. Id. at 134. 


21. Id. at 143. 
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the national Constitution cannot in any realistic sense be final or supreme 
so far as the legal government of the United States or any other nation- 
state is concerned; but, accurately posited, the Constitution is an instru- 
ment existing under the community law of nations . . . 22 


Mr. Justice Black’s assertion that the United States is only “a creature of 
the Constitution”23 has a “fanciful nature.”24 McClure cites25 Brierly’s state- 
ment that the doctrine of sovereignty, as it came to be understood, developed 
into a tool of “international anarchy.”26 The author could have expanded 
on the disastrousness of this concept, used and misused not only by independent 
countries, but also by members of federal states;27 but he chose not to do so 
probably because many other scholars have administered heavy blows to the 
idea of sovereignty in recent years.28 As one of the mottoes of his study, how- 
ever, McClure selected the words of the Preamble to the Constitution of the 
Islamic Republic of Pakistan of 1956 that “sovereignty . . . belongs to Allah 
Almighty alone . . .” It can be added that the Pakistani Constitution (since 
then repealed) was not the only one taking this stand.?9 

The United States Supreme Court explicitly recognized that the government 
of this country derives certain powers directly from the law of nations,3® which 
at the end of the eighteenth century was “closely connected” with the con- 
cept of natural law, constituting the background of the Declaration of Inde- 
pendence.31 This approach was nothing new. Huig de Groot (Hugo Grotius) , 
the father of modern international Jaw, used the law of nature in the beginning 
of the seventeenth century “as a basis for the acceptance of a [new] law 
governing the relations between states.”32 And the very title of the most im- 
portant treatise by the great legal scholar Emmerich de Vattel, whose influence 
on the members of the Constitutional Convention of 1787 was obvious, was 
the following: Le Droit des Gens, ou Principes de la Loi Naturelle Appliqués a 
la Conduite © aux affaires des Nations & des Souverains.33 In the course of 
his monumental work, Vattel explained: 


Under the conviction of the little reliance that can be placed upon the 
natural obligations of political bodies and upon the mutual duties which 


22. Id. at 177. 
23. In Reid v. Covert, 354 U.S. 1 (1957). 
24. McC.ure, op. cit. supra note 1, at 178. 
25. Ibid. 
26. James L. Brierty, THe Law or Nations 46 (5th ed., Oxford, 1955). 
27. W. J. Wacner, THe Feperat STATES AND THEIR JupICcIARy — A COMPARATIVE 
Stupy 9) CoNSsTITUTIONAL LAW AND ORGANIZATION OF CourTs IN FEDERAL STATES 21- 
25 (1959). 
28. See, e.g., Gzorces ScELLE, TRAITE ELEMENTAIRE DE Droir INTERNATIONAL PuBLIC 
(1944); Marex Korowicz, La SouveraineTé ves Etats ET L’AvenirR pu Droit INTER- 
NATIONAL (1945); Puitie C. Jessup, A Mopern Law or Nations (1949). 
29. Sec. 1 of the Constitution of the Union of South Africa: “The people of the Union 
acknowledge the sovereignty and guidance of Almighty God.” See WacNER, op. cit. supra 
note 27, at 25. 

. McCcure, op. cit. supra note 1, at 182. 
31. Id. at 178. 
32. PATTERSON, JURISPRUDENCE: MEN AND IpEAs OF THE Law 367 (1953), cited by 
McC ure at 21. 
33. Tue Law or Nations, or PrincipLes or NaturaL LAw APPLIED TO THE BE- 
HAVIOR AND THE AFFAIRS OF NATIONS AND SOVEREIGNS (1758). 
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their moral personality imposes upon them, the more prudent Nations seek 
to obtain through treaties that help and those benefits which would be 
secured to them by the natural law were that law not rendered ineffective 
by the mischievous designs of dishonest statesmen.34 


The author himself states that “the unfolding concept of the universal law 
of nature has been one of the most fruitful . . . ,” for in international law more 
than in any other field of law, “philosophers . . . have sought to clarify the 
idea that an all-pervading natural law exists applicable to particular situations, 
which all reasonable men will discover and admit a compulsion to abide by 
as well as to utilize for the betterment of mankind.”35 

From all these considerations it follows that “international law, not national 
law must be enforced by the courts in cases wherein they cannot be reconciled,” 
and that national courts should “find possible a decision that both treaties 
and what clearly is international customary law must prevail over any kind 
of national law and that for national governments the supreme constitution 
is the supravening law of nations.”36 

According to this approach, national constitutions must be treated as “in- 
tegral parts of world legal order.”37 And happily, the modern basic laws of 
some countries recognize the precedence of international law over their own 
municipal legal system and are pledged to observe its mandates.38 

In the light of these developments and the fact that a modern state, with 
ever-increasing intercourse with other states, has a much larger area of matters 
to regulate by international arrangements than previously, the efforts to amend 
the United States Constitution on the pattern of the Bricker Amendment is 
a sad example of the anachronistic state of mind of many American senators 
and of part of public opinion. “There is insuperable difficulty in finding any 
logic in the proposition that the law of one nation is superior to the law of 
more than one.”39 And the suggestion that the treaty-making power is sub- 
ject to the limitations of the Tenth Amendment and if so, should be exercised, 
in some cases, only with consent by each of the fifty states, would result in 
reducing the power to “incompetence.”40 


It would signify a retrogression to the manner of thinking of some 200 years 
ago, before the Fathers framed the Constitution. It would render the United 
States a cripple in the field of international relations, and would mean to 
the world that the country enters the path of isolationism and distrust of 
international cooperation.41 


In the last part of his book, McClure analyzes the legal structure of the 


34. VatrTer, Book II, ch. XII, par. 1, cited by McCuure at 48. 

35. McCuure, op. cit. supra note 1, at 19. 

36. Id. at 191. 

37. Id. at 192 (in the title of Chapter 8). 

38. The French Constitution of 1946 (McC.ure at 192) and of 1958 (id. at 131); 
the Dutch Constitution, as amended in 1953 (id. at 193); Constitutions of some German 
Laender (id. at 197); the Italian and Japanese Constitutions (id. at 198). 

39. McCuure, op. cit. supra note 1, at 201. 

40. Id. at 203. 

41. Wagner on the Bricker Amendment, in THE Bricker AMENDMENT — VIEWS 


oF DEANS AND Professors OF Law 104 (1957). 
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world community. After a sketchy treatment of legislation in the community of 
nations,42 he passes to adjudication of disputes. After describing the essential 
functions of the International Court of Justice, the author discusses the Niirn- 
berg and other postwar trials by international tribunals and the European Eco- 
nomic Community Court, the competence of which “includes the review of 
decisions of national courts interpreting Community Treaties.”43 A longer dis- 
cussion is devoted to law enforcement in the community of nations, and particu- 
larly to the Korean and the Suez crises. 

In his final observations about the United Nations, McClure points out that 
instead of being an instrument of national policy, the world organization should 
be its objective. Unfortunately, some nations shortsightedly undermine some of 
the most uncontroversial principles of organized international life. As far as 
the United States is concerned, the most shocking example is the reservations 
that the Senate deemed proper to impose upon the acceptance by the United 
States of the compulsory jurisdiction of the International Court of Justice. 
They either lack purpose*4 or discredit this country’s fidelity to the rule of law 
in international relations. The ill-famed reservation4® providing that the United 
States withdraws from the jurisdiction of the Court “disputes with regard to 
matters which are essentially within the domestic jurisdiction of the United 
States of America as determined by the United States of America,” is striking- 
ly contrary to the “axiom of all law, emphatically of Anglo-American law, that 
a litigant must ‘not be the judge of his or its own case, . . . [and] is utter- 
ly repugnant to... national jurisprudence [of the United States].”46 This 
attitude “may be compared to the assumption of a State of the United States 
of the right to decide whether some litigation raised only state law questions, 
or involved federal law, to the exclusion of the federal courts.”47 

Another striking example of the pernicious American attitude in this matter 
was a Clear violation of an arbitration and conciliation treaty with Switzerland 
by declining to submit a dispute to arbitration, in accordance with a Swiss 
request in 1957, under the excuse that the matter was within the domestic 
jurisdiction of the United States.48 The author’s hope that the approach of 
the United States to international adjudication will change is substantiated by 
some recent trends in public opinion, and particularly, President Eisenhower’s 
promise of a “reexamination of our own relation to the International Court 
of Justice,”49 and Senator Humphrey’s resolution to change the terms of the 
United States accedence to the International Court.5° 

The failure of the United States to live up to what may be expected of the 
leader of the free world may clearly be seen in the fact that we did not ratify 
some apparently noncontroversial international conventions which were accepted 


42. Op. cit. supra note 1, at 212-16. 

43. Id. at 232. 

44, Id. at 272. 

45. The so-called “Connally Amendment.” 

46. McCuurg, op. cit. supra note 1, at 274. 

47. Wagner, Is a Compulsory Adjudication of International Legal Disputes Possible?, 47 
NorTHWESTERN UNIversiITy LAw Review 27, 37 (1952). 

48. McCuureg, op. cit. supra note 1, at 278-81. 

49. Id. at 282. 

50. Id. at 283. 
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by many other nations. One of these is the Convention on Privileges and Im- 
munities, dealing with the diplomatic status of the Secretary-General and the 
Assistant Secretaries-General of the United Nations, and with the rights of 
all officials and employees of the Organization.51 The fact that the seat of 
the United Nations is in New York makes it clearly imperative that the United 
States should do its best to facilitate the work of international employees. It should 
be mentioned that difficulties in obtaining American visas for persons having 
some lawful business in the United Nations, which are made by American 
authorities on the ground of “very doubtful needs of national security,” were 
“very far out of accord with a policy of upbuilding the United Nations’52 
and could hardly contribute to the increase of the prestige of the United States. 

But the most scandalous failure of the United States is that of nonratifying 
the Convention on Genocide, which is “defined as certain stated acts commited 
with intent to destroy a national, ethical, racial, or religious group in whole 
or in part.”53 On this point, the author has the following comments: 


It was the outstanding savagery of World War II; at the very least its 
outlawry by enacted supranational law and at most its reduction and pre- 
vention through punishment would seem one of the minimum prerequisites 
of a satisfactory world legal order. Yet the people of the United States failed 
to compel their Senate to make the wholly costless gesture of their partici- 
pation in it, an omission symbolic of the shortsightedness of their policy 
concerning the United Nations and of the fruitfulness of their contribution 
if that policy were regenerated.54 


Why did this happen? 


Although a representative of the Department of Justice testified at Senate 
hearings that the crime of genocide . . . never had been committed in 
the United States . . . , hence, that the treaty would not result in any 
kind of governmental action within the United States, certain persons have 
chosen the view that it was an instrument for altering the balance of power 
between the federal government and the governments of the states and 
to oppose it as such . . .55 


Passing to the role of the United States President with respect to the United 
Nations, McClure has two interesting suggestions. One is that the President 
should lead the United States delegation to the international organization, and 
be present at some of its sessions, whenever it would be possible.56 This rec- 
ommendation was made before the spectacular United Nations session in the 
fall of 1960, which was attended by the heads of most of the nations. The 
second suggestion is to include in the delegation two members of each house 
of Congress,57 so as to enable American legislators to participate in the process 
of international legislation. 


91. Id. at 285. 


52. Id. at 290. 
53. Id. at 291. 
54. Id. at 292. 
55. Id. at 291. 


56. Id. at 296-297. 
57. Id. at 299. 
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Summing up, McClure restates which “United States politico-judicial doc- 
trines become untenable — if, indeed, they ever possessed any validity either in 
law or logic,”58 and recommends action that should be taken by the people 
of the United States.59 In the conclusion, entitled “Human Civilization and the 
Law,” the author points out that the last spectacular inventions have “revealed 
humanity in new splendor and in new degradation.”69 He goes on to say: 


The sublime expression of the human intellect . . . is mocked by the un- 
precedented brute-cruelty of the first utilization of atomic energy and by 
the adolescent vanity and jealousy of men more concerned about the partic- 
ular spot where the first man-made space explorer happened to be launched 
than about appreciation of its magnificence as a human achievement. 
Herein lies cause for somber reflection for the future, for such abuse of 
man’s achievement leaves no assurance that he will muster the wisdom to 
use his new-found knowledge for the welfare of all peoples rather than for 
all-inclusive genocide.61 


In this situation, the only hope for a better future of mankind is to improve 
and enforce international law, law being . . . “an expression of human self- 
control.”62 One of the most important functions of the law is “the protec- 
tion of civilization.”63 And with the achievements of humanity we are enjoy- 
ing, McClure hopes that man will be reasonable enough to avoid destruction. 
It could be added that after both the First and the Second World War, two 
distinct trends appeared in the life of the nations: one, to assure independence 
of each nation with respect to any other single one; and another trend, to sub- 
mit all nations to the authority and control of the international community.64 
Even if this development may be arrested or even turned back in some areas 
of the globe, it may be expected that in the long run it will progress towards 
the final and absolute recognition of order in the life of nations. And this in- 


ternational legal order 


is significant only as part of a universal legal order which comprises also 

all the national legal orders . . . the international legal order determines 

the territorial, personal, and temporal spheres of validity of the national 

legal orders, thus making possible the coexistence of a multitude of states 
- 


Unity of internal and international law was emphasized also by many other 
legal scholars, among whom Scelle was outstanding. For him, both “dissolve 
. in a unified Law of Society.”66 In the light of these theories, the United 


58. Id. at 294. 


59. Id. at 305. 
60. Id. at 309. 
61. Ibid. 

62. Id. at 310. 
63. Id. at 325. 


64. Wacner, Les Lipertés DE L’Ar 163 (1948). ; 
65. Hans KeEtsen, Princrptes oF INTERNATIONAL Law 403 (1952), cited by McCLure 


at 22. 
66. Scerre, Précis pz Drorr pes Gens: Principes ET Systématique, I, 32ff. (1932- 


34), cited by McCuure at 24. 
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States doctrine of the “suprasupreme Constitution”6? is devoid of any logical 
basis. 

McClure’s book should be read by legal scholars, politicians, students, and 
particularly by judges, senators, and statesmen responsible for the conduct of 
international affairs of the United States. The use of the book is facilitated by 
a table of cases, a table of international legislation and constitutions and an 
index, which is incomplete but helpful (8 pages). A 10-page bibliography is 
also annexed. 

W. J. WAGNER 


67. McCuure, of cit. supra note 1, at 43. 





PATTERNS OF EtHIcs IN AMERICA Topay. Edited by F. Ernest Johnson. New 
York: Harper & Brothers, 1960. Pp. 167. $3.00. 


An outstanding problem in American pluralistic society is that those holding 
varying philosophies make little effort to understand one another. The same 
observation holds for the varying religions and theologies and the varying power 
groups such as labor and farm and management. Of course, some of those in 
one group will readily give answers for the deepest problems of any other group: 
labor easily handles management’s problems, and vice versa; and at the drop 
of the hat either or both will show the farmer the way out of his bafflement. 
But really to know another group’s position and its strong points and its real 
difficulties — this is uncommon. 

Happily we have several instances of dissident groups coming together for 
serious conference. The attempt is to intercommunicate and to understand, and 
(we hope) at least then to allow for the other position. Most notable in this 
regard is the “dialogue” being engaged in by the several faiths or religions, and 
the most successful of these efforts to date, we believe, have been three: the 
conference called by the Fund for the Republic under the title Religion in a 
Free Society (published in paperback, 1958, by Meridian as Religion in America) ; 
the interfaith meetings now for several years in the Boston area; and of course 
the National Conference of Christians and Jews, formed in the first place to try 
to overcome the misunderstanding — to say nothing of the lack of good will — 
and the consequent intolerance so obvious in the 1928 political campaign. We 
have much evidence that the “dialogue,” if less crucially needed than a genera- 
tion ago, is badly needed and will continue to be badly needed in American 
society. In passing we remark that urban renewal and redevelopment programs 
are going to depend absolutely on interfaith understanding and cooperation; 
and these are going to be hard to secure. 

Teamed with those three is the series of conferences that have been held over 
several years at the Institute for Religious and Social Studies of the Jewish Theo- 
logical Seminary of America. Patterns of Ethics consists of lectures given at the 
Institute. In 1959 the Institute brought together leaders of various faiths who 
spoke on moral norms as seen by the philosophy and theology each represented. 
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Each also indicated how his group applies its norms to some of the immediate 
moral problems of American society. 

In the work under review most interesting is the wide spread of sets of rules 
the various faiths state for human conduct. People have to use some kind of 
principle to guide their conduct. It should be simple to find a guiding principle 
or to elaborate one. Yet as soon as people begin to think about the subject, 
they discover it is a troublesome problem. 

In a way the Jewish spokesman and the Catholic and the Protestant are in 
agreement on the source of the rule or guide to conduct. For all three the 
source is God. Their theory is that God has spoken and given them an obvious 
rule. Most Biblical of the three is the Jew. He says that all flows from the 
center of man’s sacredness, and this itself flows from the word that man is cre- 
ated in God’s image. Given this sacred character, man is entitled to many values: 
to freedom, to justice, to peace and security. The Catholic agrees completely, 
though he adds that man’s claim to freedom, justice, and peace can be estab- 
lished on the grounds of man’s nature and being as man. This is (we claim) 
an Aristotelian doctrine, and is expressed in engaging terms by many of those 
who, especially since the advent of Hitler, have been concerned with the formu- 
lation and development of a natural law philosophy; e.g., Gustav Radbruch, 
and Lon Fuller, and Jacques Maritain. American Protestants such as Reinhold 
Niebuhr, John Bennett, and Paul Ramsey, finding themselves in difficulty be- 
cause the Bible does not tell us what to do in the most complicated social and 
international relations, have been paying some tribute to Maritain’s word that 
man’s nature, nothing else being taken into account, forms a basic rule of conduct. 

In the present work, the Protestant seems inexperienced and ill at ease in 
the discussion of philosophical principles. Really, he had at the start put all his 
eggs in the one basket of justification by faith. Now, although Protestants and 
others in the Occident have been much influenced by this kind of individualistic 
and laissez faire standard for judging good and evil, we doubt that the best 
Protestant philosophers of today would agree with it. This chapter fails to dem- 
onstrate how justification by faith can serve as a norm of conduct. 

The fourth faith is the secularist or neutralist, and its norm with applications 
is expressed by the administrative leader of the New York Society for Ethical 
Culture. This man begins remarkably well by clearing the ground: ethics is 
said to be the principles of right living, and these are said not to be a matter of 
taste or preference, or language or the emotions. “Ethical culture believes in the 
universality of a basic ethical principle of life.’ (p. 80) Later he weakens his 
position by saying that the common ground for coming together in the Ethical 
Culture Movement is a commitment to live ever more ethically. But what does 
this mean? The author suggests that “The validity of an ethical universal is to 
be determined by the consequences to which it leads.” (p. 77) Which conse- 
quences — good ones or bad ones? Pragmatism leaves that question in the air. 
On some matters of application, this Ethical Culture leader appears to be out 
of touch with practices common in church-state relations in America. He says 
that the community “as organized in the state has no right to use public funds 
to help parochial or private schools, in whatever way or under whatever guise.” 


oat Sanaa 
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(p. 100) This position ignores the fact that state funds are employed to provide 
books and transportation for parochial school students, and federal tax money 
is being spent without discrimination to help private and parochial as well as 
public high schools improve the teaching of mathematics, sciences, and modern 
languages. The decision of the federal Supreme Court in the Louisiana text- 
book case included the significant nondiscrimination principle. 

It is not surprising that the statement of norms or the application of them 
is difficult. The authors of these studies were not trying for consensus, but are 
closer to consensus on the basic norm than they give any hint of guessing. The 
Jew speaks of honoring man as the image of God; the Catholic says that man’s 
nature itself, objectively and adequately seen, is basic; and the Ethical Culturist 
speaks impressively about concern for the enrichment of personality. These 
statements seem to go together, and might make a good starting point for further 
study. 

Some of the most penetrating remarks are made in the supplementary and 
off the record chapter. In this, the dean of social ethics in Boston University’s 
school of theology gives a reason why a study of common ground on norms is 
so difficult even to begin: 


Much contemporary theological ethics not only grounds itself in a revela- 
tion given only to the group or its founder, but specifically disclaims the 
authority of a more general revelation or natural moral law. When the 
general moral law is recognized, it is accorded a secondary and subordinate 
place. The primary and even ultimate status is accorded to the theological 
claims of the particular religious body. In effect, this tends to mean social 
exclusiveness. What is common to all or even to several religions is given 
a lower status. (p. 146) 


Precisely on basic norms of conduct — and not at once on their applications 
—we would like to see strong representatives of the four positions — Jewish, 
Catholic, Protestant, and secularist — continually discussing how close to one 
another they can really be. Neither the aim nor the effect need be consensus, 


but understanding. 
Leo R. Warp 





Our Pustic Lire. By Paul Weiss. Bloomington: Indiana University Press, 1959. 
Pp. 256. $4.50. 


This is an easily read and easily understood book and is for that reason 
quite deceptive. For like much “wisdom” literature it depends for its impact, 
which is considerable, on the wisdom the reader brings to the reading. A strange 
quality of serenity and consolation — the political counterpart of Thomas Merton 
— pervades the book. In one sense it is fatalistic, oriental, stoical, and static 
— in the sense of timelessness. 

A mysterious thing happens to a profound philosopher when, after years of 
study and meditation, he finally perceives truth with sharpness and clarity. It 
is in part a mystical experience. But to him, it is also a concrete and empirical 








198 NATURAL LAW FORUM 


entity that he grasps. He realizes that others may not have experienced the 
same perceptions. He can even detect the stages of inquiry in the writings of 
others which appear to indicate an author may be on the right track — on the 
brink of the discovery-perception experience. If such a philosopher has a sys- 
tematic bent he may work and study to arrange his perceptions into a system 
of truths. And if he feels some measure of success has crowned his efforts he 
is almost certain to feel an obligation to present the results of his findings to 
others: to describe the forms of truth. For of course language being what it is, 
only the forms of truth can be communicated, not the intrinsic experience. This 
is what Professor Weiss has done. For anyone who has made some of the same 
discoveries, his work will appear clean and brilliant. For anyone who has not, 
it will appear aphoristic and impressionistic. 
Weiss calls his book a 


systematic speculative account of the nature and need for such important 
groups as society, state, culture and civilization. ... An approach in terms 
of abstract and general considerations, untainted by the biases and details 
which happen to prevail or be dominant for a time. . . . Few concrete 
illustrations and little reference to pertinent applications [are offered]. If 
the reader will provide these himself, however, I believe that much of what 
is offered as theory will be found to be of some value for the understanding 
of what he and others are and do, and what they would like to achieve. 


(pp. 9-10) 


I believe this is an accurate statement. For my own part I have come to 
the reading and study of the book with a different background from that of 
the author — a background in the social sciences and especially political theory. 
As the years have passed I have found myself gradually sloughing off much 
of the positivist baggage of my early training and coming to a perception of 
what I believe to be truths — truths which in the past could only be marshalled 
under the speculative umbrella traditionally known as natural law. Weiss has 
done just the opposite. Starting from speculative and philosophic foundations 
he has steadily over the years concerned himself more and more with the 
problems traditional to the social sciences. His approach was always the natural 
law approach — and the present book is primarily an expression of natural 
law for contemporary conditions. And yet this natural law treatise by a specu- 
lative philosopher does not conflict with what I believe to be the theoretical 
implications of the major findings of the contemporary social sciences. For 
the social scientist who will ponder the book there comes gradually a “shock 
of recognition.” It comes with reluctance, and perhaps against the will and 
desire of the social scientist. On first picking up the book he hopes, perhaps, 
that it will be simply another philosophic treatise he can easily put aside. But 
this is not so. I feel in the work of Weiss a gathering together and an articulation 
of some of the inarticulate assumptions which are implicit in the social theory 
of the future. 

Weiss asks: “how is it that men come to be part of public groups. . . what 
ought to occur if they are to move out of inferior into better states of affairs, 
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to cultures, and then to civilization?” (p. 17) He uses, he says, a dialectical 
mode of construction to produce an ideal model. He contrasts this method 
with four other possible methods: the genetic, the empirical, the analytical, 
and the paradigmatic. These, he says, have long dominated the study of political 
thought. 

The proposition is that the genetic method cannot produce an ethic (an 
ought). The empirical must presuppose what it studies: society, state, culture, 
etc. In “essence,” he says, the analytic must presuppose a standard of relevance. 
The paradigmatic is analogical, taking its forms and models from nonpolitical 
sources and applying them to politics. 

It is not completely true that the genetic method cannot produce an ethic. 
What it cannot produce is an absolute ethic. But it can, and it must, produce 
a functional ethic. Perhaps a functional ethic is not sufficient for Weiss. If so, 
I am somewhat disappointed, though sympathetic. I would regard this im- 
patience with functional ethics as a lingering god-nostalgia which remains in 
the philosophic baggage he still carries with him. Human cultures have pro- 
duced functional ethics. Indeed, it is not possible for there to be a human cul- 
ture without a functional ethic. And human cultures have produced them 
genetically. They have projected ideal-typical images (in myths or cosmologies) 
from their functioning cultural institutions, and then seeing these ideal-typical 
images as abstract systems they have applied them as standards of judgments 
for the cultural institutions from which the projection process started. This is 
the way men have produced natural laws. Because they have been unaware 
of the genetic nature of the process they have tended to visit characteristics 
of absoluteness and generality on the ethics genetically produced.. What men 
have done nonrationally (in the form of myth systems and heavenly orders) 
can also be done rationally and self-consciously in the form of functional ab- 


stract models — naturalistic natural law systems, so to speak. It is my own 
feeling that this is precisely what Weiss has done, and it is an achievement I 
applaud. 


It is true that the empirical method presupposes what it studies. This is 
the gravest charge that can be levied against Aristotle. It is the feature that 
renders Aristotelian approaches to social and cultural problems static. It is 
the feature that discredits teleological approaches in general. 

Furthermore, it seems legitimate to suggest that the analytic method pre- 
supposes a standard of relevance. That is, it presupposes the validity of having 
absolute standards of relevance, and this, I take it, is the same thing. 

Weiss’s charge against the paradigmatic method seems to me unwarranted. 
Or rather, it is warranted only on an assumption similar to what Weiss has 
rejected in rejecting the analytic method. The fact that a model is analogical 
may have nothing to say about its applicability to fields other than that from 
which it was drawn. Indeed, cultures seem to “work” in paradigmatic patterns: 
the protestant ethic is not capitalism; it is what capitalism would be if it were 
a religion, and so on. 

Weiss’s dialectical method “attempts to determine what must be the case 
if a thought or fact is to be completed. . . . Beginning with something em- 
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pirically observed or known to be true, it tries to show what else must be ac- 
knowledged and added to the initial material so as to make it part of an ex- 
cellent whole.” (pp. 20-21) This yields a “model,” and the model becomes a 
guide and it carries obligation. The method 


supposes nothing more than that men move from society, state and culture 
and then to civilization for the sake of stabilizing, equalizing, and universal- 
izing the results of socially habituated ways of acting in relation to one 
another. . . . It offers a technique for anticipating and punctuating the out- 
come of man’s persistent drive to achieve a satisfying and enriching public 
existence. What it achieves formally is not only what might con- 
ceivably be achieved in fact, but what would answer to what man in fact 
persistently seeks and really needs. (p. 22) 


This is not really so distinct a departure as it claims to be. Indeed, it is 
not characteristically different from the genetic method as interpreted above. 
Taking the above description of the genetic method, the so-called dialetical 
method can be termed an abstract description of the process through which 
men might rationally and self-consciously produce natural laws for themselves. 
But having stated it this way — and this way of statement seems to me im- 
plicit in Weiss’s own description — the possibility of producing an ethic with 
absoluteness and generality is foreclosed. All that can be produced is a func- 
tional ethic. If the craftsmanship is sound, however, as Weiss’s most certainly 
is, the result could not be in conflict with what the best social theory would 
produce. Indeed, Weiss’s method is reminiscent of the work in social theory 
associated with the school of Talcott Parsons. When Parsonian theorists write 
of the “functional prerequisites to a social system” they are engaging in the 
same quest as is Weiss. There is no a priori foundation for concluding that the 
two approaches should not come to the same conclusions. However, one quali- 
fication must be made. Perhaps it is a fundamental criticism of the book — 
one cannot be certain from what is furnished us. 

Weiss cannot but maintain that at any given time and for any given moment 
more than one potential future is implicit in any given culture. This means 
that the concept of “civilization” cannot be monistic. If it is, Weiss has com- 
mitted the error he has correctly attributed to empirical approaches. It is mere- 
ly that he has hypostatized an empirical future “civilization” and stated what 
in theory must be done to get from here to there. But the “there” — the 
hypostatized civilization — is itself static and determining. This could be true 
— could be a possible theory — if it were possible to defend theoretical de- 
terminism: if it were possible to argue that at any given moment there is only 
one best theoretical solution (one best “natural law” solution) to the problems 
of a culture. I do not believe this position can be defended. If it cannot, then 
neither is it possible to defend the concept of one best future civilization. 

The reason it is impossible to defend the notion of one best natural law 
solution for any given cultural situation is that “cultural facts” — the “things” 
of which cultures are made — are inherently ambiguous. For example, it would 
have been possible for England to have achieved her industrial revolution through 
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mercantilist rather than capitalist forms. Karl Polanyi has written a very in- 
teresting book (The Great Transformation) which takes this possibility for its 
implicit assumption. Moreover, there is good reason for arguing that had in- 
dustrialization taken mercantilist rather than capitalist forms the possible solu- 
tions to the contemporary cultural problems of the West (the possible “natural 
laws”) would be much easier to visualize and to achieve. 

This does not mean that today there is only one best cultural solution to 
our problems — any more than this was so in the seventeenth century. In the 
twentieth as well as in the seventeenth century more than “one best” future 
cultures “are” theoretically potential and possible. Their implicit norms (their 
functional “natural laws”) would make up more than one natural law system. 
But in this case the obligation attributed to any possible natural law system 
must be functional rather than absolute. This brings us back to the dilemma 
with which we started. 

If Weiss wants his concept of civilization to be determining and to provide 
an absolute ethic, he must accept the theoretical determinism that this im- 
plies and at the same time he must accept the violence it does to cultural 
facts. If not, he must work on the level of more than one possible functional 
ethic for any given cultural situation and the naturalistic interpretation of 


natural law this implies. 
Harvey WHEELER 





EpMUND BurKE AND THE Naturat Law. By Peter J. Stanlis. Ann Arbor: The 
University of Michigan Press, 1958. Pp. xiii, 311. $5.75. 


Most readers of this journal are presumably aware of two connected doc- 
trines, one philosophical and one educational. The philosophical doctrine asserts 
that there is a unity, at least of method, between the natural sciences and the 
social sciences. The educational doctrine calls for greater movement across those 
artificial frontiers of the various disciplines which have resulted from pedagogical 
wars and peace treaties. The present work invokes both these doctrines. A pro- 
fessor of English has written a book of more than three hundred pages on a great 
literary figure,1 with less than fifty words devoted to the style of writing.? 
His subject matter is Burke’s political philosophy, which may be epitomized by 
saying that the principles of social control must not be divorced from the facts 
of social life. This did not make him an opponent of natural law; on the con- 


1. Much of what Burke wrote is in his speeches. He is often described as an orator, and 
his orations had contemporary as well as later influence. But they emptied the House of 
Commons: they appeal to the eye and the mind more than to the ear and the heart. 
Lawyers are, of course, accustomed to spoken writing: in England the ritual of reading 
written judgments is still practiced. 

2. Staniis, EomMuND BuRKE AND THE NatTurRAL Law 229. Where no other reference is 
given, a page reference is to the work being reviewed. References to quotations from Burke 
are given as they are presented by the author. He does not, however, provide a complete 
bibliography of Burke’s own writings, with the result that one cannot be certain of the 
edition he uses for his quotations. 
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trary, he was a supporter, the unity of the natural and the social sciences being 
part of the age-old tradition of natural law. 

The author appears to have had two main purposes in view in writing this 
book. The major part of the book is devoted to a demonstration of where Burke 
stands in relation to the theory of natural law: this is the significance of the title. 
The thesis formulated in the nineteenth century proclaimed Burke as an opponent 
of natural law beliefs: this was based on his empirical approach to political and 
social affairs. The author controverts this thesis. He shows that Burke was a 
steadfast supporter of the “classical” natural law theory —a theory calling for 
an empirical approach to the solution of particular problems. Earlier commen- 


tators, says our author, 


sensed the validity and profundity of his answers to man’s eternal problems 
concerning the uses of power, the rule of law, and the moral and prudent 
means of achieving good order, civil liberty, and social justice, [but they] did 
not recognize the vital element of the Natural Law in Burke’s political 


philosophy. 


The other purpose of the author, to the statement of which little space is given, 
but which is implicit throughout the book, has coordinate stature by reason of 
its importance. The author maintains the “vocation” of the present age for the 
theory of natural law. Even many supporters of its many doctrines may have 
thought that the greatest achievements have lain in the past, and that the theory 
no longer has any vital significance. Maine thought that natural law died in 
giving birth to international law. Our author himself says “with the triumph 
of the American and French revolutions the Natural Law at once achieved its 
greatest practical significance in modern affairs, and lost its hold upon the minds 
of men.” 4 But he has no doubt of the contemporary need for the theory or 
of its further victories: “If the commonwealth of Christian Europe is to survive 
and form the ethical norms of civilization throughout the world, all men but 
particularly Americans will have to learn the great lessons of Burke’s political 
philosophy.” One of these lessons is that Burke teaches us the vital role played in 
human affairs by the classical natural law theory. 

It is, of course, a commonplace that the term “natural law” covers many 
different doctrines. The difference between “classical” natural law and later 
versions has already been made by saying that Burke supported the “classical” 
doctrine. An analysis of what the differences are between the various theories 
is, of course, involved in the exposition of Burke’s attitude. It is also involved 
in that revival of natural law theory which has been so marked a feature of 
juristic thought throughout this country. The revival began in Europe and 
spread to the United States.° Signs of more widespread acceptance of the theory 
in the United Kingdom exist, and it is noteworthy that in his address to the 
American Bar Association in 1957 the Lord Chancellor of Great Britain declared 
his adherence to the view that the common law demonstrated the validity of 


3. Id. at 247. 
4. Id. at 13. 


5. The titles of the following works are significant in this respect: Charmont, La Renais- 
sance du Droit Naturel (1910); Haines, Revival of Natural Law Concepts (1930). 
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natural law beliefs.6 The account which modern natural law lawyers give of the 
failure of the nineteenth century criticism is accepted by Professor Stanlis. The 
assault of the positivists was concentrated on the doctrines of natural law expound- 
ed in the seventeenth and eighteenth centuries by writers like Wolff and Pufendorf 
and the proponents of natural rights. These doctrines, however, diverged in 
essential respects from older doctrines of natural law, and in particular from 
those of Aristotle and St. Thomas, which are regarded as forming the “classical” 
natural law. The positivist criticism, insofar as it had validity, was directed to 
the divergences of the later theories. Thus the classical natural law emerged 
unscathed from the fire of the nineteenth century. It is not so much that, in 
Gilson’s phrase, natural law once again buried its undertakers,7 but that the 
nineteenth century writers of the obituary notices mistook the identity of the 
corpse.8 Later writers have sought to exclude the nineteenth century’s victim 
from the family of natural law by calling it “ideal” law.9 But in the nineteenth 
century “ideal law” was mistaken for natural law. Burke’s criticism of the natural 
doctrine of his age was concerned with its abstract and absolute character, ie., 
its “ideal law” characteristics. Not only is this criticism logically consistent with 
support of classical natural law doctrine, but, as our author shows, express sup- 
port for the classical doctrine is to be found widespread throughout Burke’s 
writings. It was the positivism of his commentators which led to their regarding 
him as an opponent instead of a supporter of natural law. 


6. Referring to the doctrine of the law of nature as “one of the noblest conceptions in 
the history of jurisprudence,” the Lord Chancellor added: “Our two nations socially and 
legally are highly evolved, and the law of nature is so firmly embedded in our jurisprudence 
that it only occasionally shows above the surface.” The Times (London), July 25, 1957. 
7. Viscount Kilmuir in his address to the American Bar Association quoted Horace for 
this thesis: Naturam expelles furca, tamen usque recurret. 

8. Rommen points out that the victim of the nineteenth century had been the aggressor 
who disparaged the traditional doctrine. “From the time of Pufendorf fun began to be 
poked at the ‘fancies of the Scholastics.’ From here on, an anti-Aristotelian nominalism 
became, expressly or tacitly, the basis of philosophy . . . Indeed the same failure to under- 
stand tradition then led the nineteenth century to assume that, by refuting this natural law 
doctrine of the seventeenth and eighteenth centuries, it had overthrown the natural law 
with its philosophical tradition of over two thousand years.” THe Naturat Law 82 
(transl. Hanley, 1947). 

9. “Pour les philosophes du xviii® siecle le substantif ‘droit’ avait la méme signification 
dans les deux expressions ‘droit positif? et ‘droit naturel,’ savoir un systéme complet des 
normes destinées a regir les rapports sociaux . . . la notion d’un droit idéal est parfaitement 
plausible; seulement, ce n’est pas le droit naturel.” ReNarp, Le Drort, L’Orpre er La 
Rarson 134 (1927). In this brilliant, but not widely known, work Renard ascribes the 
distinction between natural law and ideal law to Gény. Even in the first edition (1899) 
of his Méthode d’Interprétation, Gény describes the error of the schools of the 17th and 
18th centuries. ‘“Portant de l’idée de la puissance absolue de la raison humaine, par 
découvrir, dans leurs principes comme dans leurs détails, les lois assignées a notre nature, 
l’Ecole du Droit naturel pretendait constituer, par les seules forces de la pensée, un systéme 
complet de droit absolu, immuable, immediatement et universellement applicable, que le 
législateur n’efit qu’ a mettre en formules.” (p. 474) But he calls the writers “L’Ecole 
du Droit naturel.” He acknowledges for this account his indebtedness to Stammler. In 
the latter’s Rechtsphilosophie (1921), this notion of a detailed blueprint of laws ready 
for enactment, elaborated by pure reason, is described as Idealrecht and condemned as 
fallacious. “Es ist wohl versuchtworden gegenuber dem geschichtslich gewordenen Recht 
. . . ein volkommenes Gesetzbuch mit Giiltigkeit fiir alle Volker und Zeiten auszufiihren. 


Das ist unmoglich.” (Art. 4) 
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As a background to his examination of Burke, Stanlis provides an introduc- 
tory sketch of natural law theory. This account is derived from recent Catholic 
writers, and presents the “classical” natural law in a theological garb with dog- 
matic and rigid principles. The result is to obscure the basic distinction between 
“ideal law” and natural law, and to present a doctrine to which it is doubtful 
whether Burke would subscribe. Yet in his commentary on Burke’s writings 
our author correctly states the basic distinction between the absoluteness of ideal 
laws and the flexibility of the natural law to which Burke subscribes. The classi- 
cal natural law insists on full operation being given to human experience and 
refuses to attribute “divine” authority to the results of human reason. But before 
a fuller examination is given of natural law theory it is advisable to deal first 
with our author’s full examination of Burke’s contribution to legal philosophy. 

It was to be borne in mind that Burke did not set out to expound a philosophy 
of law in abstract systematic fashion.10 He did reflect deeply on the problems 
of government, but his views are expressed in relation to the political issues of 
his time. It is in the course of “propaganda” about the American and the 
French Revolution, and about the conditions which led to the Irish Rebellion 
of 1798, that he expresses his opinions about natural law and natural rights. 
Nevertheless our author is able to demonstrate their coherence as deriving from 
a consistent philosophy. That Burke favored the American and Irish “rebels,” 
but came to oppose those who seized political power in France, is to be explained, 
not by the fact that Irish and Americans fought to throw off an “alien” yoke 
while the French Revolution had no such element, but by reference to the prin- 
ciples of government espoused by those who rebelled.11 It is indeed this con- 
sideration of general principles in relation to specific practical affairs and his 
insistence that sound principles take account of changing circumstances which 
are Burke’s distinction as a philosopher, and which have led many mistakenly 
to characterize him as an empiricist.12 These doctrines are, however, not only 
consistent with natural law, but mark Burke as a supporter of that theory. Both 
Plato and Aristotle insist on the impossibility of dealing with political matters 
without taking all the circumstances into account.13 

It is perhaps the absence of any work specifically entitled as one on phi- 


10. His Reflections on the French Revolution is, of course, the nearest approach to a 
treatise on political theory. 

11. The unsuccessful rebellion of 1798 inspired another member of Trinity College, 
Dublin (Burke’s college), James Kells Ingram, to write the poem, called by its first line, 
“Who fears to speak of ninety-eight.”” Undergraduates of Trinity interrupted the recita- 
tion of the poem by interjecting at the end of that first line: “The author!” Burke 
sympathized with the opening stages of the French Revolution, but his change of attitude 
was in no way due to a timid lapse into conventionality. 

12. Thus Hativy, THe Growtu or Puitosopuic Rapicatism 103 (Beacon ed.): “To 
sum up, Burke’s political philosophy is an empiricism.” Halévy makes Burke’s conserva- 
tism logically dependent on his empiricism: “This essentially empirical and therefore con- 
servative political philosophy.” (p. 159) A “philosophy of experience” is made one which 
asserts: “the duration whether of an idea or an institution, its mere persistence through 
time, is a presumption in favour of that idea or institution.” 

13. It is, of course, John Wild who has stressed so much Plato’s attitude as that of the 
“practical philosopher.” Piato’s THzory oF Man 11. He emphasizes the “synthetic 
practical nature of Plato’s approach” by elaborating Plato’s distinction between what we 
now call “technology” and “technique.” Philosophical understanding does not separate 
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losophy of law (or employing one of the many synonyms of that phrase) which 
has led to the exclusion of Burke from the list of jurists dealt with by expositors 
on legal philosophy. Neither Berolzheimer in The World’s Legal Philosophies 
nor Stone in his encyclopedic Province and Function of Law deals with Burke. 
He is ignored by Austin, and in Maine’s few references he is regarded as a 
rhetorician. Allen in a short statement presents the “orthodox” view of Burke 
as an empiricist and traditionalist. He is regarded as the leader of a revolt 
against rationalism, one who “anticipates the historical school of the nineteenth 
century.”14 Gurvitch likewise says in a description, which the present work 
seeks to correct, “The reaction of the nineteenth century against natural law 
formulae is traceable ultimately to Edmund Burke.”15 Considering myself as 
a representative sample, I say that the ordinary British lawyer would think of 
Burke, despite his political association with Fox, as the philosopher of conserva- 
tism: not the new English “conservatism” which has assumed the liberal doctrine 
of the limited authority of the state, confining its powers to the maintenance of 
order and the protection of property, but the older theory which accepted the 
Aristotelian doctrine that the end of the state is the promotion of the good life. 
Indeed, Burke’s own statement to this effect is one which “everybody knows”: 16 
“Society is not a partnership in things subservient only to the gross . animal 
existence of a temporary and perishable nature. It is a partnership in all science; 
a partnership in all arts; a partnership in every virtue and in all perfection.”17 
The English academic lawyer is also acquainted with Burke’s panegyric about 
the study of law, and I must confess to misquoting it in the form “Law is... 
the first and noblest of human sciences: a science which does more to quicken 
and invigorate the understanding than all other kinds of learning put together.”18 

It is to the political scientists that one must turn for a discussion of Burke’s 
views and a recognition of his importance. But political science is today dom- 
inated by positivism,19 and its writers have generally mistaken the significance 





the theoretical from the practical. The handling of practical details in a blind and routine 
fashion is an “empiricism” to be avoided. On the other hand, “empeiria” is essential: 
“The way to guiding knowledge is through practice or direct experience with the matter 
itself.’ Jd. at 52. Theory must be integrated with practice. The philosopher-king would 
not need laws, because these might limit him in his consideration of all the circumstances. 
i4. Law in THE Maxine 14 (Ist ed., 1927). 

15. Sranuts 5. In the first article directly on natural law in the Modern Law Review 
there is no reference to Burke. Chloros, What is Natural Law, 21 Mopern Law REvIEW 
609 (1958). 

16. “Everyone knows” also Burke’s repudiation of the view that a member of parliament 
is but a delegate elected to express the views of his electors. (Expressed in his address to 
his Bristol constituents ) 

17. The passage from which the above is an extract is set out at length at p. 72 and 
at p. 207. On the latter occasion Stanlis says the passage has been much misunderstood, 
since some commentators have regarded it as showing Burke’s adherence to a “social 
contract” doctrine. This, however, is not the only passage which may be cited as showing 
Burke’s support for some “social contract.” See Hauivy, op. cit. supra note 12, at 158. 
18. The passage is quoted correctly at p. 35. I have suppressed (law is) “one of” (the 
first) and the conclusion, “But it is not apt to open and liberate the mind exactly in the 
same proportion.” 

19. Bernard Crick seeks to demonstrate this for the United States in his AMERICAN 
Science or Potitics (1959), but it is also true for the United Kingdom, though here 
“scientism” may not be so widespread. 
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of his views. A representative is Sabine, author of perhaps the most widely read 
undergraduate textbook on both sides of the Atlantic, viz., A History of Political 
Theory. He portrays Burke as a disciple of Hume, denying “that social insti- 
tutions depend on reason and nature, and far more than Hume he reversed the 
scheme of values implied by the system of natural law.”20 Our author traces 
this assessment of Burke back to his earliest expositors, Buckle and Morley, who 
saw him as an advocate of expediency and utility. As has already been stated, 
the aim of the present work is to re-assess Burke’s views, and to present him as 
one who fully accepted “the sovereignty of natural law.”21 

It is not possible for me to summarize adequately the elaborate argument of 
Stanlis. He examines Burke’s views from many aspects, and supports his conten- 
tions by a great many quotations. I shall not follow the plan of his treatment. 
Instead I posit three main theses as underlying Burke’s adherence to a theory 
of natural law, and I shall endeavor to show his support of these propositions. 
I shall not, however, consider the many problems involved in an evaluation of 
the validity of the propositions. The theses are as follows: 


1) There are objective principles for the government of societies which 
ought to be observed by those who have political authority. A corollary to 
this is that the laws of a state are not justified solely by the authority of the 
lawmakers: it is the nature of human societies, not the will of the sovereign, 
which justifies the action of those possessed of power. There is an assump- 
tion, of course, that the concepts of “ought” and “justify” are meaningful. 

2) The principles of government are to be discerned by reason reflecting 
on experience of the nature of men in society. An alternative formulation 
is that the principles are not the product of quasi-mathematical intuition: 
such intuition creates but speculative hypotheses; and however much their 
authors claim that they are rational, they remain dogmatic abstractions. 
There are, of course, problems about the nature of reason. 

3) The principles of government are not simple prescriptions which can 
be applied to the determination of human affairs more geometrico; in their 
application they call for that prudence which requires human judgment as 
to the effect of the multiplicity of circumstances on the operation of prin- 
ciples. This proposition involves perhaps more philosophic problems than 
the others, extending to the character of scientific laws and metaphysical 
doctrines, involving considerations like the distinction between “pragmatism” 
and utility.22 It is hoped, however, that. a discussion which does not con- 
sider all those problems will not be too obscure. 


The third proposition merits the fuller consideration, quite apart from the 
philosophical involvement. It is the doctrine which perhaps most clearly serves 
as a criterion for distinguishing the classical natural law from the eighteenth 


20. Grorce H. Sasine, A History or Pouitican THeory 614 (New York, 1937). 
(Stanuis 34) 

21. This phrase is the title of the last chapter. 

22. The theories of Kérner (in ConcepruaL THINKING) about the nature of rules and 
metaphysical and scientific directives based on his doctrine of “interpretative levels” seem 
particularly relevant. The theories cannot, however, be simply stated: the book is a 
tightly knit argument involving many new original ideas. The chapters which deal with 
moral rules and metaphysical directives (ch. 29 and 30) cannot be detached from the 
rest of the book. 
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century ideal law. It is the proposition which is most fully elaborated by Burke. 
It is his insistence on prudence which has probably led to the misstatement that 
his belief was in expediency and utility. But comment on the first two proposi- 
tions is also called for. 

The first proposition asserts the objectivity of principles. This is to be dis- 
tinguished from the assertion of the universal acceptance of principles. But the 
assertion that there are principles universally applicable does imply belief in the 
objectivity of principles. Burke would not have accepted the relativism thus 
described by Robert Bridges: 


Ask what is reasonable! See how time and clime 
conform mind more than body in their environment; 
what then and there was Reason, is here and now absurd;23 


for Burke’s own view was more objective: 


Against this geographical morality [by which the duties of men are not 

to be governed by their relations to one another but by climates] I do protest 

. the laws of morality are the same everywhere; and actions that are 

stamped with the character of peculation, extortion, oppression, and barbarity 
in England, are so in Asia, and the world over. 24 


He rejects the positivism to be found in some versions of the imperative 
theory of law.25 This is what he says in condemnation of the misgovernment 
of Ireland: 


It would be hard to point out any error more truly subversive of all the 
order and beauty, of all the peace and happiness, of human society than the 
position that any body of men have a right to make what laws they please; 
or that laws can derive any authority from their institution merely and in- 
dependent of the quality of the subject-matter.26 


Applied to the judicial process the doctrine of the first proposition produces 
this noteworthy statement of the declaratory theory: 


If the judgment makes the law, and not the law directs the judgment, 


23. The Testament of Beauty, lines 465-7. The conformity of varying detailed rules and 
particular institutions with common principles is explained by Burke’s third proposition. 
The explanation goes back, of course, to Book V of the Nichomachean Ethics. 

24. Speech Against Warren Hastings, in 4 SprrcHes 34 (STAN.is 63). 

25. Insofar as Austin was merely setting out characteristics by which “rules” could be 
recognized as being “laws” (i.e., providing an ostensible definition in Bassin’s use of that 
phrase, in Davin Hume 133, Penguin ed.), he is not a positivist. Rommen explains thus: 
[According to moderate positivism] “law is not something pertaining to reason, but mere 
actual will in the psychological sense. It does not depend upon the essential being of 
things or upon the nature of the case, which L. von Baer, following here the Anglo-Saxon 
judicial tradition designated as the basis of law.’ THe Naturat Law 129 (St. Louis, 
1947). Stanlis shows that Burke was much influenced through his study of English law by 
the “Anglo-Saxon judicial tradition.” Austin, of course, was a utilitarian influenced, how- 
ever, by Hobbes’s views that “authority” was justified as serving the ideal of peace and 
order, and laws as ensuring certainty. 

26. Tract on Popery Laws 21 (Stanus 43). 
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it is impossible that there should be such a thing as an illegal judgment 
given .. . [this] is to corrupt judicature into legislature.27 


The second of Burke’s theses, viz., that principles are to be derived by reflec- 
tion on experience, underlies much of his attack on the “natural rights” doctrine 
of his age. This he regarded as based on arbitrary fancy, not grounded on human 
nature. He was not an opponent of the “real rights” of man, but of what he 
called the “pretended rights.”28 These latter, he said, were created by abstract 
“human reasonings,” not tested by the facts of “human nature,” facts which 
were not, in his view, in accord with a Procrustean doctrine of equal rights. 
“Government was . . . not to furnish out a spectacle of uniformity, to gratify 
the schemes of visionary politicians.” 29 “Abstract principles of natural right . . . 
annihilated . . . natural rights.”30 The real natural rights were derived from 
reason tested by experience. 


I do not vilify theory and speculation — no, because that would be to vilify 
reason itself . . . No, whenever I speak against theory, I mean always a weak, 
erroneous, . . . or imperfect theory; and one of the ways of discovering that 
it is a false theory is by comparing it with practice.31 


But experience points to relations which have objective existence. Burke empha- 
sised the existence of duties as well as rights, and the following passage deals 
with the reality of duties. The first proposition that principles of government 
have objective existence is linked with the second, which says that it is man’s 
reason and not his fancy which discerns those principles. They may be hypo- 
theses, but they are not, as some moderns would have it, mere “postulates.” 


We have obligations to mankind at large, which . . . arise from the relation 
of man to man, and the relation of man to God, which relations are not 
matters of choice . . . The instincts which give rise to this mysterious process 
of nature are not of our making. But out of physical causes, unknown to us, 
perhaps unknowable, arise moral duties, which, as we are able perfectly to 
comprehend, we are bound indispensably to perform.32 


Just as the first thesis is linked with the second, so is the second linked with 
the third. The principles of government have to be tested by experience, and 


27. 1 Speecues 78 (Stanuis 52). Burke was speaking in the debate on Wilkes’s right to 
be admitted to the House of Commons on election despite the existence of a conviction. 
The House of Commons in such a situation was, in Burke’s view, a judicial assembly. (It 
has no independent lawmaking powers, being but a branch of the legislature.) Stanlis, 
however, sees in Burke’s speech an expression of the view that even when sitting as a 
legislative body Parliament ought to proceed in accordance with “principles of law,” con- 
ceived as being “the ethical code of Natural Law.” 

28. “Far am I from denying theory . . . or from withholding in practice . . . the real 
rights of men.” “The pretended rights of man .. . cannot be the rights of the people.” 
(Stanuis 130) 

29. Letter to the Sheriffs of Bristol 29 (Stantts 105). The theme was the abstraction 
of the “unity of empire” on which it was sought to found identical institutions for all parts 
of the empire. 

30. 3 SpeecHes 476 (StTanuts 131). 

31. 3 Speecues 48 (Stanus 103). 

32. New to the Old Whigs 79 (Stanuts 78). 
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they have no vitality in isolation from the problems of human life to which they 
have to be applied. If they are considered in isolation from social realities “their 
abstract perfection is their practical defect.”33 Principles indeed exist, must 
be sought for, and held to: “without the light of sound well-understood prin- 
ciples, all reasoning in politics, as in everything else, would be a confused jumble 
of particular facts and details, without a means of drawing out any sort of theoreti- 
cal or practical conclusion.” But inherent in sound principles is a flexibility to pro- 
vide for their effective operation: the function of principles is to be applied to 
varying circumstances. Burke emphasizes again and again the need to consider 
different circumstances: “the statesman has a number of circumstances to com- 
bine with those general ideas. . . . Circumstances are infinite, are infinitely com- 
bined; are variable and transient; he who does not take them into account is 
not erroneous but stark mad.”34 It is for this reason, as Aristotle pointed out 
long ago, that uniformity of principles is consistent with many different political 
institutions, the “diversity of forms” as Burke terms it. “These metaphysical 
rights entering into common life, like rays of light which pierce into a dense 
medium, are by the laws of nature refracted from their straight line.”35 And 
“social and civil freedom, like all other things in common life, are variously mixed 
and modified, enjoyed in very different degrees, and shaped into an infinite 
diversity of forms, according to the temper and circumstance of every commu- 
nity.” 36 Burke is aware of the two variables which are involved in the handling 
of practical affairs. On the one hand, there are the different environments of 
societies, such as their climates and natural resources, their created wealth and 
institutions; on the other hand, there are, in addition to the qualities common 
to all men, the varying characteristics of different men.37 


It was our duty . . . to conform our government to the character and circum- 
stances of the several people who composed this mighty and strangely diversi- 
fied mass. I never was wild enough to conceive that one method would serve 
for the whole; that the natives of Hindostan and those of Virginia could 
be ordered in the same manner.38 

The legislators . . . had to do with men, and they were obliged to study 
human nature. They had to do with citizens, and they were obliged to study 
the effects of those habits which are communicated by the circumstances of 
civil life. . . . thence arose many diversities amongst men, according to their 
birth, their education, their professions, the period of their lives, their resi- 
dence in towns or in the country, their several ways of acquiring and of fixing 
property ... all of which rendered them as it were so many different species 
of animals . . . [they] attended to the different kinds of citizens, and com- 
bined them into one commonwealth.39 


33. REFLECTIONS ON THE FRENCH ReEvoLuTION 332 (Stanus 107). 

34. 4 Sprecues 55 (Sranus 109). The immediately preceding quotation is from this 
same source and page. 

35. REFLECTIONS ON THE FRENCH REvoLUTION 334 (STANLIs 76). 

36. Letter to the Sheriffs of Bristol 25 (Stanuts 106). 

37. Stanlis describes as the “touchstone” of all Burke’s political theory the following 
test: “does it suit his nature in general? does it omit his nature as modified by his habits?” 
3 SprecHes 48 (Stanus 103). 

38. Letter to the Sheriffs of Bristol 27 (Sranuts 105). 

39. REFLECTIONS ON THE FRENCH ReEvoLuTION 454 (Stanuts 107, 108). 








210 NATURAL LAW FORUM 


It is not surprising that Burke presents no clear analysis of the manner in 
which principles are related to circumstances. He insists on a distinction be- 
tween mathematical principles and political principles. 


The lines of morality are not like ideal lines of mathematics, They are 
broad and deep as well as long. They admit of exceptions; they demand 
modifications. These exceptions and modifications are not made by the 
process of logic, but by the rules of prudence. Prudence is not only the first 
in rank of the virtues political and moral, but she is the director, the regu- 
lator, the standard of them all.40 


Political principles are not applied by mere processes of deductive logic like 
those of mathematics. “In politics the most fallacious of all things was geo- 
metrical demonstration.”41 The thought behind this appears to be that polit- 
ical principles in their formulation appear as abstract propositions, which in 
their abstraction are capable of application to varieties of particulars. This is, 
of course, the character of mathematical propositions: Pythagoras demonstrated 
that the proposition about the square on the hypotenuse did not apply only to 
the well-known triangles with sides in the ratio of 3 : 4 : 5 used in practical 
building, but to right-angled triangles of all ratios. Euclid’s theorems apply 
to figures of all sizes and shapes, without any modifications or exceptions. But 
when political principles come to be applied to actual affairs then Burke appears 
to say account has to be taken of factors not contained in the principles: account 
has to be taken of prudence which operates ab extra, and which is superior to 
the principles, for it controls their application. 

A fuller examination of Burke’s writings shows, however, that he is not 
committed to such a view. Indeed he presents the contrary view of regarding 
true political principles as embodying in themselves a reference to varying cir- 
cumstances. It is the false principles on which pretended natural rights are 
founded which are expressed in unconditional and indefeasible form:4? they 
are described as “metaphysical abstractions” concerned with “metaphysical 
liberty and necessity.” On the contrary, Burke affirms “Nothing universal can 
be rationally affirmed on any moral or political subject. Pure metaphysical ab- 
straction does not belong to these matters.” 43 Thus, while Burke always sup- 
ports freedom as a proper object of government, “The extreme of liberty (which 
is its real perfection) obtains nowhere, nor ought to obtain anywhere.” If 
there were no restraints on liberty a common-sense view of human nature sug- 
gests that the exercise of freedom for social impulses would be imperiled by the 


40. New to the Old Whigs 16 (Stanuts 115). 

41. REFLECTIONS ON THE FRENCH ReEvoLuTION 444 (STANLIS 76). 

42. Hart in his essay on Ascription of Responsibility and Rights has shown the importance 
of adequate consideration being given to the nature of what he calls “defeasible concepts.” 
In law there are many situations in which certain factors give rise to particular legal rela- 
tions unless other unspecified factors are present. For example, an exchange of promises 
gives rise to a contract unless there is fraud or illegality or some other circumstance recog- 
nized as entitling the court to refuse to enforce a promise. In Hart’s apt language, the 
notion of a contract is a defeasible concept. As he points out, defeasible concepts exist 
outside the law. Locic AND LANGUAGE 147 et seq. (First Series, ed. Flew). 

43. New to the Old Whigs 16 (Stanuts 115). 
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license afforded to anti-social impulses. Thus Burke avers: “Liberty . . . must 
be limited in order to be possessed,”44 and again, “In a sense the restraints on 
men, as well as their liberties, are to be reckoned among their rights.”45 Any 
absolute right, whether of kings of subjects, may do social harm: real rights 
are not absolute. 


You can hardly state to me a case, to which legislature is the most con- 
fessedly competent, in which, if the rules of benignity and prudence are not 
observed, the most mischievous and oppressive things may not be done. So 
that after all, it is a moral and virtuous discretion, and not any abstract 
theory of right, which keeps governments faithful to their ends.46 


The point is that wise principles are so formulated that those who apply 
them have constantly in mind the policy to be served by them, which may be 
frustrated by mechanical application to varying circumstances. The formula- 
tion of a principle may for the sake of convenience or simplicity be in uncondi- 
tional terms, but those who come to apply such a principle will seek for the 
implied conditions: this is no more than the Aristotelian doctrine restated by 
St. Paul when he said “The letter killeth but the spirit giveth life.’ As our 
author points out,47 Burke’s thought is essentially similar to St. Thomas’s doc- 
trine of “determinatio.” Indeed St. Thomas himself uses the notion of prudence, 
under the name of sapientia. 

According to St. Thomas the utility of principles which are not of universal 
application lies in their application to “the majority of cases.” But how is one 
to determine which is the ordinary and which the exceptional case? Must one 
go all the way with Holmes when he said “General propositions do not decide 
concrete cases. The decision will depend on a judgment or intuition: more subtle 


44. Letter to the Sheriffs of Bristol 30 (Stanuis 106). The immediately preceding quota- 
tion is from the same source and page. 

45. REFLECTIONS ON THE FRENCH REvoLUTION 333 (Stanuts 107). 

46. 4 Sprecues 55 (Stanuis 115). 

The nature and operation of rules which are not absolute in their application have 

recently been the subject of fuller study by logicians and philosophers. Ross discusses 
them under the terminology of “prima facie duties.’ THz RicHT AND THE Goop 19 
et seq. Edel calls them “phrase rules.” ErnicaL JupGMENT 42 et seq. Toulmin deals with 
them in connection with the theories of probability, and his distinction between “analytical” 
and “substantial” arguments. THe Uses or ArcumMEentT 141 e¢ seg. Toulmin’s work is 
devoted to the theme that logicians have universally looked at all reasoning more geo- 
metrico, and that legal reasoning furnishes a more useful basis for the logical examination 
of the actual reasoning employed in human affairs. 
47. Sranuts 114. He draws attention to the distinction between speculative and practical 
reason drawn by Aristotle and adopted by St. Thomas, and says “in contingent matters 
and details there can be no general or necessary laws.” The Thomistic language of “de- 
terminatio” is used in Summa Theologica (Prima Secunde Qu. 95. 2) in connection with 
the derivation of human law from natural law. But the same idea is used in Qu. 94. 4 
in the application of natural law to particular cases. In considering the relation of prin- 
ciples of natural law to human behavior it must, of course, be remembered that they are 
prescriptive not descriptive. The existence of uniform principles of natural law is not 
controverted by differences in human practices (i) because of the doctrine of determinatio 
quoted by Stanlis. “The determination of those things that are just must needs be dif- 
ferent according to the differing states of mankind”; (ii) because practices may be in 
breach of the principles of natural law. That people ought not to drink alcohol is not 
controverted by the fact that they do: indeed the “proof” of the normative proposition 
may be based on the observation of the empiric practice. 
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than any articulate major premise”?48 His term “judgment” on which decision 
depends is equivalent to Burke’s “prudence.” Are both to be equated with “intui- 
tion,’ and opposed in consequence to “reason”? This certainly would contradict 
the first two theses which I have submitted Burke upheld. The solution I have 
suggested above in terms of policy directives needs much more refinement. Per- 
haps that analysis may come by considering not pure mathematics but physics; 
confusion between the two is common though it was stigmatized by St. Thomas 
as “a sin against the intellect.” Nor, of course, should engineering be neglected, 
particularly when regard is had to the slogan of “social engineering.” The 
physicist and the engineer may use mathematical models, but their principles do 
not neglect the varying conditions of the real world. The laws of motion in a 
frictionless model are not the principles of motion in the real world where fric- 
tion exists. Motion on an inclined plane, to take a simple case, is based on 
“principles” of gravity and friction. The engineer may be able to compute the 
resultant of forces which he knows but he must use “prudence” in dealing with 
situations where precise knowledge is wanting. The lawyer is required to use 
prudence because of the existence of competing principles#? and because he 
must proceed qualitatively in the absence of the precise quantitative relations 
which are so often available to the physical technologist.50 


48. Lochner v. U.S. 198 U.S. 45 at 76. 
49. In the light of the knowledge of competing principles we may obtain fuller under- 
standing of Burke’s statement: “But as the liberties and the restrictions vary with times 
and circumstances, and admit of infinite modifications, they cannot be settled upon any 
abstract rule.” REFLECTIONS ON THE FRENCH REVOLUTION 333 (Stanus 107). 
Liberties are not absolute, because the principles that give rise to them have so to be 
framed as not to contradict the principles which give rise to the restrictions; and vice 
versa. The principle of freedom of contract has to be stated so as to allow scope for the 
operation of the principle that laws bind without consent. The principle of freedom of 
action has to be stated so as to allow scope for the operation of the principle that persons 
who suffer harm may receive compensation. Difficulties of formulating principles fully are 
paralleled by difficulties of decision in particular cases where principles appear to compete 
with each other for application. It may be possible to articulate the major premises, and 
yet still have to decide whether a premise of liberty or a premise of restriction applies. 
Folk wisdom provides us with many examples of principles couched in unconditional 
forms so that they appear to be in competition at least in borderline cases. “Look before 
you leap” is apparently contradicted by “He who hesitates is lost.” But the real problem 
is to decide in a particular case how much looking amounts to hesitation. “Many hands 
make light work” is not contradicted by “Too many cooks spoil the broth.” The question 
is obviously, What is “too many”? But even were the adjective “too” omitted, there 
would always remain the general problems of whether the cost of additional labor (in 
all its aspects, not merely those of wages) is balanced by extra productivity, and at what 
stage additional labor lowers productivity. 
50. In many crafts problems of where to draw the line are solved by “prudence.” We 
may take the homely example of the cook who decides by “judgment or intuition” how 
much salt will enrich the flavor and not spoil it. But, of course, quantitative recipes are 
being replaced by scientific formulas: the modern housewife. uses a specified weight, not a 
pinch of salt. In the chemical industry precise conditions are prescribed for many opera- 
tions. But even in manufacturing processes there are many situations where there are so 
many variables and unknowns that precise calculation is impossible: the judgment of the 
skilled worker is still required as well as the computer of the scientist. In the social sciences 
we operate, perhaps of necessity, with situations where there is great complexity and little 
exact knowledge of modes of interaction. We are compelled to act with prudence. But 
this is not a duty imposed ab extra on the operation of principles. It is a necessity arising 
from limitations of human knowledge and the requirement of human decision which is 


written into a fully formulated principle. 
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The three theses which have been discussed are adequate to establish Burke’s 
adherence to a belief in natural law. But they serve as an introduction also to 
many controversies which have been associated with that phrase. There are 
diverse theories which have been called by that name whose very existence has 
led to a denial of the central thesis of all “properly” called theories of natural 
law, viz., that there are objective principles of government. Instead of the 
various theories being regarded as different attempts to attain the objectivity 
of the principles, different approximations thereto, they have been considered 
as being essentially but historically conditioned ideologies.51 The existence of a 
“classical” natural law theory associated with Aristotle and St. Thomas52 opposed 
to an ideal law theory of the seventeenth and eighteenth centuries has already 
been considered to some extent. Some further attention needs to be given to the 
differences between the classical and later theories; the account previously given 
has ignored other versions which our author in places tends to support. Again, 
in recent years, the doctrine has been asserted both by opponents and supporters 
of natural law, that acceptance of natural law involves belief in the permeation 
of the rules and processes of positive law by principles of natural law.53 While 
it is not appropriate to enlarge upon this debate in this review, it is worthwhile 


51. Pound has asserted that what “in practice . . . usually goes by the name of natural law, 
is an idealised version of the positive law of the time and place.” This he would have us 
call “positive natural law.” See Natural Natural Law and Positive Natural Law, 68 
Law QuarTERLy Review 330 (1952). Such “positive natural law’ is clearly but an 
ideology. Pound, however, both in this essay and more clearly in his Introduction to the 
Philosophy of Law, asserts that the juristic theories of “natural natural law” are but re- 
sponses to the problems of the time and place when and where they are formulated. This 
doctrine is one aspect of a nineteenth century reaction of “history” to “philosophy” which 
has been thus summarized by Croce: 

historical thought has played a nasty trick on this respectable transcendental phi- 

losophy . . . the trick of turning it into history by interpreting all its concepts, doc- 

trines, disputes, and even its disconsolate skeptical renunciations, as historical facts 
and affirmations, which arise out of certain requirements, and were thus partly satis- 

fied and partly unsatisfied. History as THE Story oF Liperty 35. 

It may be noted that this relativism is not inconsistent with objectivity. The needs of 
time and place, the requirements of historical conditions, are not subjective fantasies of 
the theorist: they are the particular circumstances to which the classical natural law 
theory requires that full consideration should be given. 

52. Stanlis in one place (p. 7) tells us “the most profound and all-inclusive statements 
of the Natural Law are probably those of Cicero and St. Thomas Aquinas. Cicero supplied 
the touchstone for the classical conception of Natural Law: St. Thomas supplied it for 
the Scholastics.” This appears to me to attach undue importance to Cicero. He is not 
generally regarded as a creative thinker, but as an expositor of Greek Stoic thought modi- 
fied by Platonic influence. (Stoic thought, of course, itself followed after Plato.) The 
origins of natural law thinking surely lie in the early Greek philosophers. The basis is the 
Socratic doctrine that there can be objective knowledge of justice. This is developed by 
Plato, and, of course, by Aristotle, who is the supreme authority for St. Thomas. Aristotle 
himself purports largely to expound established theory. A major part of the task under- 
taken by St. Thomas is the systematization of Aristotelian thought and its reconciliation 
with Christian doctrine. 

It should also be noted that St. Thomas was not generally regarded as the dominant 
scholastic philosopher until the nineteenth century. The scholastic philosophers had im- 
portant differences. Stanlis writes usually as if God’s reason and God’s will need not be 
distinguished; but while St. Thomas emphasized reason, Scotus emphasized will. 

53. It is now a commonplace of realistic description of legal systems to note how wide- 
spread is the operation of ethical ideas. Many of the rules themselves direct the employ- 
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to consider Burke’s position in relation to it. Finally, some attention must be 
given to what may be considered a central issue. The principles of government, 
says the second proposition suggested as underlying Burke’s views, are obtained 
by “reason reflecting on experience.” What is the nature of this process? What 
are the conclusions which are reached by it? Have we any assurances that we 
have thereby attained “eternal, unchangeable and universal” principles?54 

The doctrine supported by our author as to the difference between the 
classical natural law and “modern” thought is professedly derived from the works 
of Leo Strauss.55 Hobbes’s philosophy, we are told, is the great dividing line 
between medieval and modern secular thought: his revolutionary break with 
the past, his destruction of the primacy of “law” or “reason” in favor of “power” 
or “will,” is the fountain head of revolutionary social thought.56 The result was 
to produce a natural law creating rights reflecting the wills of selfish men seeking 
as much arbitrary power as they could attain, derived from men’s private reason 
divorced from any theistic support, and dependent only on mathematical logic. 
It may be doubted, however, whether the revolution is quite as widespread as 





ment of such ideas through the use of ethical terms: the Rules of the Supreme Court of 
England often require the judge to do what is “just,” and, as Pollock has observed, the 
words “just” and “justice” have not lost their ethical connotation even in a technical con- 
text. Even where the rules are not phrased in ethical language the nature of application 
very often compels the judge to exercise a discretion, and here his ethical notions may de- 
termine his choice. Again, “gaps in the law” require the formulation of a new legal rule, 
and a legislative process necessarily provides scope for ethics. Where statutes are ambig- 
uously drawn there is a conceded gap, for the judge may have to select an interpretation 
which conforms to his notion of justice. (The dominant practice in England, however, 
permits this to be done only after it is discovered that the ambiguity cannot be resolved 
by recourse to the intention of Parliament.) Moreover, there is general agreement that 
large sections of the rules of positive law are just, and in the language of Justinian “con- 
sist of precepts belonging to natural law.” Institutes I.I. 4. 

But granted this, it does not follow that there is not a basic conceptual distinction 
between the “is” and the “ought.” Certainly “classical natural law” does not accord with 
Fuller’s account of natural law as “the view which denies the possibility of a rigid separa- 
tion of the is and the ought, and which tolerates a confusion of them in legal discussion.” 
Law IN Quest or Itsetr 5. One of the functions of classical natural law is to criticize 
the ideas of justice actually utilized in the administration of justice. There can be no 
marriage between the is and the ought unifying them. The language of a temporary 
divorce between the “is” and the “ought,” used by Llewellyn and McDougal, may be 
misleading. 50 Yate Law Journat 535. On the other hand, I do not accept the exaggerated 
conclusions drawn from what appears to me a triviality, viz., Hume’s doctrine that the 
conclusion of the traditional analytical syllogism cannot contain an “ought” if none was 
found in the premises. Nevertheless, the establishment of an ethical proposition may 
involve the demonstration of facts. See also infra notes 74 and 76. 

54. It is worth stressing that the problem here posed is whether there are immutable 
principles from which varying rules may be derived by a process of “determination.” It 
was only the eighteenth century rationalists who thought that detailed rules, valid for all 
time and places, could be deduced with certitude from basic principles. Chloros’s opening 
sentence in his article, What is Natural Law, 21 Mopern Law Review 609, may be 
misleading. He says: “The traditional view of natural law is that it is a body of immutable 
rules superior to positive law,” but he does not make any distinction in the article between 
“principles” and “rules.” Thomistic natural law distinguishes between first principles and 
secondary derivations therefrom. Only the first principles are claimed to have univer- 
sality. 

55. Sranurs 16. 

S6"9a. ae TT: 
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is suggested: whether all the writers of the “ideal law” school accepted all these 
notions, and whether the classical writers present a complete antithesis to them. 

A difference between “natural law’ and “natural rights” may be no more 
than one of language and aspect. Whereas “laws” are concerned with abstract 
possibilities of application, “rights” are concerned with the application of legal 
propositions to specific individuals. A law which forbids any person to inflict 
harm on any other person gives John Doe a right not to be injured.57 The Bill 
of Rights derives as much from classical natural law as from later writing. If 
there be a substantial difference it must be found in the nature of the contents 
of the laws and rights.58 Here, too, the view sometimes put forward that natural 
law looked to the common good, as appears in the Thomistic definition,59 while 
natural rights are concerned with the welfare of individuals, is an inadequate 
distinction. The classical writers were well aware that the common good is the 
good of individuals, and the modern writers are aware that the welfare of indi- 
viduals depends on limitation of individual claims in order to assure the good 
of all. The difference is again largely one of aspects: both are found in classical 
theory. There is, of course, a change of emphasis from the “rights of govern- 
ments” to the “rights of citizens.” But Jefferson, as well as Hamilton, recog- 
nizes both. 

The view of natural law and natural right as merely the recognition of a 
balance which arises in a struggle for power between government and citizen, 
and between man and man, as represented in the approach of Machiavelli and 
Hobbes, is, of course, opposed to classical theory, which adopts the Aristotelian 
view of man as both a rational and a social animal. But Grotius founded his 
theory on a social appetite, and the writings of Pufendorf and Wolff, of Locke 
and Rousseau, are not easily reconciled with Hobbes’s doctrine of a war of all 
against all. The rejection of “natural law” by the nineteenth century was not 
a rejection merely of Hobbes’s theory of human nature. Indeed the Hobbesian 
view of man’s egoism, the nominalism with which Stanlis connects it,6° the 
empiricist philosophy of Locke which he sees as fundamentally similar to that of 
Hobbes,61 were all developed in the century which produced the economics of 
laissez faire, Darwin’s Origin of Species, with its theory of a struggle for exist- 
ence, and the new science of sociology. 


57. This is surely the essence of the theory of “rights” expounded by Hart in his inaugural 
lecture. Definition and Theory in Jurisprudence, 70 LAw QuarTERLy Review 37 (1954). 
58. Hobbes, however, says: “Right consisteth in liberty to do, or to forbear: whereas 
law determineth and bindeth to one of them: so that law and right differ as much as 
obligation and liberty.”” D’Entréves (Natura. Law, p. 59) arrives at the generalization 
that the modern theory of natural law was not, properly speaking, a theory of law at all. 
It was a theory of rights. It is going far to suggest that lawyers before Hohfeld were 
unaware of the link between rights and duties, or lost sight of the way in which jus 
(droit subjectif) depended on lex (droit objectif). 

59. “Rationis ordinatio ad bonum commune.” 

60. “Historically, the foundations of Hobbes’s individual ‘natural rights’ are to be found 
in nominalism.” (Staniis 17) 

61. “The fundamental similarity between Locke and Hobbes is their common empirical 
theory of knowledge and mechanistic conception of human nature.” Stanuts 21. Stanlis 
accepts Strauss’s doctrine that “Locke deviated considerably from the traditional natural 
law teaching and followed the lead given by Hobbes.” Id. at 21. 
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Nor is an antithesis between “reason” and “will? convincing — unless “will” 
be regarded as the equivalent of “arbitrium,” of mere power. Reason and will 
were in traditional psychology parts of the “psyche,” and the good will was sub- 
ject to reason: indeed “practical reason” was the reason which controlled the 
will. Both “reason” and ‘“‘will” were known to classical natural law. Moreover, 
an opposition between reason and will antedates the eighteenth century, and is 
to be found among the scholastics. The social qualities of man, according to 
Scotus, result from man’s will having a nisus affectionis. Divine Law, according 
to Scotus, is an emanation of Divine Will. Long before Hobbes there was already 
the debate as to how far God’s will was tied to the nature of things. Moham- 
medan teaching produced the doctrine that justice is what it is because God so 
willed it. Were He to will the reverse, this would be just. 

It needs, however, no recourse to Scotus or Calvin to show that the classical 
natural law of reason was not a consequence of theistic doctrine. The views of 
our author on this subject®? are surely a contradiction of the basic character of 
natural law, and fail to recognize the Thomistic distinction between divine law 
and natural law. The distinction of what is just by nature and just by conven- 
tion was sufficient for Aristotle to show the existence of natural law “which 
bound all men” and of “various positive laws and customs” which are “the prod- 
uct of man’s reason and will.”63 Yet our author appears to base the univer- 
sality of natural law on the fact that ‘Natural Law came from God.” A uniform 
reason in man, as was the teaching of Plato and Aristotle, or uniformity in nature, 
as was the teaching of the Stoics, can produce a natural law “independent of 
theological presuppositions.” 64 If man’s reason, or a cosmic nature, be re- 
garded as theistic conceptions, then the difference between humanism and pan- 
theism (Deus sive Natura) on the one hand, and theism on the other, is gone. 
St. Thomas regarded reason as a gift of God, and for him the lex aeterna em- 
braced all forms of law. But he drew a clear distinction between divine law, in 
which God has directly revealed his wishes for their conduct to men, and natural 
law, where man must elaborate the rules of conduct for himself. St. Thomas 
set himself the task of showing that the natural law of the pagans was consistent 
with divine law. A belief in natural law was not inconsistent with faith in 
Christian doctrines, and the divine law justified and supplied a basis for belief 
in natural law. The divine law also served as a means of verifying the fallible 
working of human reason.65 Nevertheless, since divine law did not provide a 


62. ‘Natural Law came from God and bound all men.” Stanuis 7. “Until the time of 
Hobbes the tradition of Natural Law had been essentially theistic. The natural rights 
introduced by Hobbes and popularized by Locke exalted man’s private reason and will 
above any eternal and unchangeable divine law.” Id. at 23. “Every philosopher from 
Aristotle to Hooker had posited as the basis of his faith in Natural Law a belief in God’s 
being and beneficence. Grotius was the first modern to say ... that Natural Law would 
be valid even if God did not exist.” Id. at 23. 

63. STANLIs 7. 

64. “Grotius . . . proved that it was possible to build up a theory of laws independent 
of theological presuppositions.” D’ENTREvEs, Natura Law 12. But he continues: “The 
natural law which they elaborated was entirely ‘secular.’ They sharply divided what the 
Schoolmen had taken great pains to reconcile.” But reconciliation of different doctrines 
shows their consistency not their identity. 

65. In his commentaries on Burke, Stanlis presents him as accepting my version of the 
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complete code of conduct, much of social life fell to be regulated by principles 
of natural law. 

What is, perhaps, common to Hobbes and Grotius and the members of the 
“ideal law” school is the belief in a “mathematical” natural law, “wherein the 
whole body of the law was deduced by inexorable logic from eternally true first 
principles derived from an analysis of human reason itself.” 66 It is this “deduc- 
tive, arrogant, or naively romantic . . . doctrine of rationalism which attempted 
to set up detailed norms deduced from reason and valid for all men and all 
times,” 67 which is the characteristic differentiating the ideal law school from 
the earlier classical natural law. The derivation of rules from the classical natural 
law is by application to varying circumstances, and thus the classical theory is one 
of “nature with changing and progressive application.” 68 It is a prescription 
for rule-making, not a catalogue of rules.69 

There is a division among the theories of natural law which is perhaps of 
even greater importance than that between the classical and the “ideal” versions 
of natural law. They are both alike in being “normative and deontological” in 
their character: in prescribing what ought to be the law and not describing 
what is the law. Indeed it was their critics who misrepresented them as historical 
and empirical theories about positive law. It was to the will of the legislator and 
to the conscience of the citizen, and not to the judge or administrator as mere 
executants of positive law, that the precepts of these systems of natural law were 
directed. Natural law and positive law, strictly speaking, never conflicted, though 
they might prescribe different courses of action which could loosely be described 
as conflict. The legislator could violate a precept of natural law by his enact- 
ment of positive law, and by ellipsis the rule of positive law may be said to violate 
natural law. Stanlis speaks in this sense when he says that one of the basic 





Thomistic relationship between natural law and divine law. “Through ‘right reason’ and 
free will, even without the special grace of divine revelation, every man was capable of 
obeying the imperative ethical norms of the Natural Law.” Sranuis 17. ‘When the 
Natural Law was perceived only by individual reason, unaided by corporate religion, 
there was a danger that men would construct a false antithesis between reason and faith, 
between works and contemplation and man and God.” Jd. at 180. This presents Burke 
as not merely accepting the claim of the Church to interpret divine law so as to see whether 
it confirms a suggested principle of natural law, but supporting the claim of the Church 
to say what is truly natural law within the sphere of morals as opposed to faith. 

66. This is the description given by Thomas A. Cowan to Wolff’s Jus Natura (THE 
AMERICAN JURISPRUDENCE READER, p. 211). He traces this “mathematical” outlook back to 
Descartes, and Spinoza’s Ethics More Geometrico. Stanlis, following Strauss, favors Hobbes: 
“Hobbes rejected traditional law because it was not based upon infallible mathematics.” 
(p. 25) D’Entréves traces it to Grotius: “Mathematics . . . provides the new methodo- 
logical assumption which Grotius prides himself on having introduced into the study of 
law.” Natura Law 53. 

67. RomMeEN, THe Naturat Law 228. 

68. This is preferred by Rommen (Naturat Law 229, n. 25) to Stammler’s “natural 
law with a changing content” and Renard’s “natural law with a progressive content.” 
But both Stammler and Renard agree with the character of the process of derivation. 
69. The nature of the prescription is discussed when the “principles” are further con- 
sidered. Maritain reduces it to the first of St. Thomas’s “first principles.” ‘Natural Law 
is not a written law. Men know it with greater or less difficulty, and in different degrees, 
running the risk of error here as elsewhere . . . the only practical knowledge all men have 
naturally and infallibly in common is that we must do good and avoid evil.” Quoted in 
RommeEN, THe Naturat Law 227, n. 18. 
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principles of natural law theory “until the time of Hobbes” was that “no positive 
law or social convention was morally valid if it violated the Natural Law.” 70 
But it is its moral validity which is here categorized. The rule of positive law 
retains its empiric character, and its validity according to its own criteria of 
validity, notwithstanding the “conflict” with natural law.71 Thus the affirmation 
of the doctrine that a rule of positive law was valid notwithstanding its “viola- 
tion” of natural law did not constitute a rejection of natural law. Nor is the 
pursuit of the study of legal history or legal sociology necessarily inconsistent with 
acceptance of natural law. But the assertion that “values” are to be found only 
within historically given systems of positive law, and are to be obtained by mere 
“descriptive generalization,” 72 without distinction between the “just” and the 
“unjust,” is, of course, a denial of natural law, and is the basis of much of the 
nineteenth century reaction. The accounts of history which saw actual govern- 
ments as being based on nothing but force and lawlessness and denied the reality 
of all else, are but extreme views of essentially the same doctrine.73 

The twentieth century produced its own repudiation of natural law. The 
nineteenth century form of positivism was empirical or historical: the later cen- 
tury asserted a “logical” positivism. Hume had emphasized the “logical” dis- 
tinction between the categories of “ought” and “is,” and had stated the logical 
impossibility of establishing “ought” propositions from premises which consisted 
in “is” propositions. When to Hume’s logic was added the doctrine that only 
statements capable of empirical verification were “meaningful,” a new basis for 
the repudiation of natural law was established. A number of replies to this attack 
are possible. Hume left open the problem of the valid establishment of “ought” 
propositions, and also the problem of the exact relation between “is” and “ought” 
propositions.74 The verification theory calls for examination of its concept of 


70. StTanuts 7. 

71. An important Thomistic doctrine of the moral duty of a citizen to obey “unjust” 
rules of positive law is often overlooked. St. Thomas says that a rule of positive law is 
morally binding, notwithstanding conflict with natural law, if disobedience would jeopardize 
the system of positive law, producing public disorder and impeding obedience to just 
positive laws. On the other hand, a positive law which requires disobedience to divine 
law is never binding on the conscience. 

72. This is designedly a vague term used to avoid detailed consideration of the problem 
of distinguishing between, in Stammler’s language, the “idea” and the “concept,” between 
Kant’s transcendental presuppositions and secondary scientific generalizations. In one 
sense, everything exists in nature and is nature, cancer and the Bay of Naples, the unjust 
and the just. 

73. “Law... does not tell us what ought to be, but is merely an indication of how far the 
power, the material and psychological power, of the ruling class extends. The law indi- 
cates what the sociological situation is. This is the extreme form of materialist jurispru- 
dence. In this view law is neither the reason nor the will: it is but the line of demarca- 
tion of the relations of social power. Therefore real force, whether physical or psychical, is of 
necessity the essential role of law. Law is merely what is actually enforced, not what is en- 
forceable. Jurisprudence is an inept expression, handed down from a metaphysico-theological 
age, for the materialist sociology of purely experimental science that tells how the power 
pattern of the groups within a society stands at the moment in the struggle for the ma- 
chinery of political control.’ Rommen, THe Natura Law 127-8. 

74. Hume’s teaching is that no number of descriptive propositions entails a value propo- 
sition. This is admittedly so at the level of the formal argument of the analytical syllogism. 
It is, however, a triviality to observe that if a value concept is “logically” of a different 
type from empirical concepts one cannot proceed from facts to values. But the analysis 
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“meaningful.” But one reply was to deny that there was a valid conceptual 
distinction between the “is” and the “ought,” and, indeed, to assert that such 
a denial was the essence of a belief in natural law.75 What results is a theory 
of natural law which is a theory of history, a theory which instead of reducing 
philosophy to history with Croce, elevates history to philosophy with Hegel. It 
would appear, however, that the doctrine of Fuller76 is limited to the character 
of legal institutions. It is within them that what ought to be is said to have 
actual existence. Society without law could be conceived; but in fact law exists, 
and in truth “law” involves what ought to be. The institutions of society, which 
are usually termed “legal,” cannot be accurately described in terms of mere force 
and power: the ordinary legal process — and, above all, the judicial process — 
is no mere mechanical application of authoritatively established precepts, but 
constantly requires reference to ideas of what ought to be law. The existence 
of bare power fiats is not, however, denied. Fuller is no Blackstonian optimist 
whom every prospect of the castle of law pleases, who equates all what is with 
what ought to be. The result appears to be that under the different terminology?? 
of distinguishing “power” from “law,” we have the older concept of distinguish- 
ing what is from what ought to be. 

For Burke the word “law” signified institutions that conformed to some moral 
requirements: and he used the word with that signification in order to support 
his own theory of government. “Law and arbitrary power are at eternal hostility 
. . . He that would substitute will in the place of law is a public enemy to the 





of the nature of a value concept may yield a connection with “facts.” See also supra 
note 53. 

75. Cf. the Thomistic doctrine that it is a sin against the intellect to confuse the mathe- 
matical, the physical, and the metaphysical. 

76. In the well-known passage in THe Law 1n Quest or ItsELrF, Fuller says: “Natural 
law ... is the view which denies the possibility of a rigid separation of the is and the 
ought, and which tolerates a confusion of them in legal discussion.” (p. 5) It is, of course, 
grammatically possible that the words “in legal discussion” do not qualify the clause pre- 
ceding the comma. But the other interpretation (which permits the possibility of a separa- 
tion in discussion of matters other than law, e.g., in the field of logic) is also possible. It is 
more consistent with Fuller’s examination of American Legal Realism in Lecture II of 
his book. Indeed the employment of the language of is and ought surely presupposes the 
acceptance of a conceptual distinction between “is” and “ought.” “Is” and “ought” are 
conceptually outside the permitted degrees of matrimonial relations: the temporary divorce, 
suggested by Llewellyn and McDougal, is not possible. That which logic has put asunder 
no realist or naturalist can join together. See also supra note 53. 

77. I do not wish to minimize the importance of precise terminology. The discussions 
about natural law are often carried on with the use of words which are at any rate, poten- 
tially ambiguous. The same word “law” is used not only for natural law and positive 
law, but also for the abstract concept unifying and characterizing the rules and principles 
of positive law, and for the particular rules themselves. The same words are used to 
signify the different kinds of “existence” of natural law and positive law propositions and 
practices. The same word, “validity,” is used for both conformity to natural law and 
conformity to positive law. Thus confusion does sometimes arise between a theory of 
justice and a theory of law, between the characteristics of ideals and the characteristics 
of empirical phenomena. But terminological devices do not solve all problems. What 
are the characteristics of particular governmental situations is not decided by terminology. 
No doubt with proper definitions the phrases “law” and “good law” may be used to refer 
to the same objects. For propaganda purposes there are advantages and disadvantages in 
either terminology. 
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world.”78 Moreover, he did not merely assert that “law” was to be found under 
the British constitution, which he so often praised. On the contrary, “law” was 
a universal phenomenon. In his speech against Warren Hastings he denied that 
arbitrary power could be justified under some other “legal” system. 


Let him fly where he will—from law to law—law, thank God, meets him 
everywhere—arbitrary power cannot secure him against law; and I would 
as soon have him tried on the Koran, or any other eastern code of laws, as 
on the common law of this kingdom.79 


But he is quite aware that actual rules and institutions may not conform to 
what he considers to be “truly” law. He does not consider that the principles of 
“law,” of “good rules,” are to be discovered by a mere examination of the his- 
torically given rules and institutions. The principles of good government are 
not for him sociological generalizations. When Warren Hastings sought to justify 
himself by saying he acted in accordance with the standards of other Indian 
rulers, Burke rebutted the defense by saying: 


Men .. . are to conform their practice to principles, and not to derive their 
principles from the wicked, corrupt, and abominable practices of any man 
whatever. Where is the man that ever before dared to mention the practice 
of all the villains, of all the notorious depredators, as his justification ?8® 


Elsewhere he stated: 


My principles enable me to form my judgment upon men and actions in 
history, just as they do in common life, and are not formed out of events or 
characters, either present or past. History is a preceptor of prudence, not of 
principles. The principles of true politics are those of morality enlarged.81 


We cannot expect from Burke any philosophical analysis showing how the 
principles of morality are derived. This, nevertheless, remains the major problem 
for our age and, doubtless, for succeeding ages. Before, however, we examine 
this for ourselves, some consideration may be given to the relation between 
“law” and “morals” suggested by the last quotation. The reference to “morality 
enlarged” has a Platonic echo; justice is identical with virtue in general, the 


78. 4 Speecues 374 (Stans 63). 

79. Id. at 366 (Sranuts 64). It will be noted that Burke uses “law” in two senses: 
in the first place, to refer to actual rules in force, irrespective of their moral quality; in 
the second place, to refer to rules which are derived from reason rather than will. Ordinary 
language, it would appear, uses the word “law” both in the sense recommended by Hart 
and in the sense recommended by Fuller, in that stimulating exchange between them in 
the Harvard Law Review, Vol. 71. Insofar as “law” is used in the more morally neutral 
sense, men are not tempted to equate actual social institutions with good law. Insofar as 
“Jaw” is used in the more morally qualified sense, men may be more ready, through doubt 
as to the application of the word, to inquire whether particular institutions are morally 
justified. Would the uniform adoption of one usage rather than another have led more 
Germans to resist Hitler? (Incidentally, how many people refused to call Hitler’s regime 
one of “law’’?) 

80. 4 SprecHeEs 357 (STANLIS 62). 

81. 1 CorrEsPoNDENCE 331. (STANLIS 176). Stanlis uses this quotation in an argument 
which concludes with the statement that Burke believed “Ultimately, the acceptance of 
Natural Law and belief in man’s capability to fulfill its ethical norms is an act of religious 


faith.” (STanuis 176) 
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justice of the state is but the justice of the individual soul enlarged, and laws 
are the teachers of virtue. Bentham, too, equates principles of law with those of 
morality: he who could assert a distinction would suggest one arithmetic for 
large numbers and another for small numbers.82 But Bentham’s “felicific calculus” 
required the evil attendant upon every rule of law to be taken into account, 
so that every rule of morality is not paralleled by a legal rule. Traditional 
natural law recognized the distinction asserted by Aristotle between moral rules 
of conduct for the individual as such, and legal rules of conduct for the individual 
as a citizen. Natural law was but a branch of morality, consisting in those moral 
principles pertaining to social life and capable of practical implementation as 
governmental institutions, as means of social control. Burke certainly accepted 
this doctrine through his concept of prudence. His recognition of the limited 
scope of laws as contrasted with morals is shown in these words: 


Manners are of more importance than laws. Upon them, in a great measure, 
the laws depend. The law touches us but here and there, and now and then. 
Manners are what vex or soothe, corrupt or purify, exalt or debase, barbarize 
or refine us, by a constant, steady, uniform, insensible operation, like that of 
the air we breathe in.83 


It is no doubt possible from an examination of Burke’s writings to discover 
what are the various specific principles to which he subscribed as being those 
of morality enlarged and adapted to the processes of government. This is a task, 
however, which our author does not perform. His consideration of Burke’s view 
of human nature is directed to its more general characteristics of being moral 
and rational, which the classical natural law assumed it to be, rather than egoistic 
and aggressive, as it is depicted in the accounts of Hobbes and his followers. He 
does not tell us how far Burke’s views corresponded with St. Thomas’s account of 
the more specific qualities of human nature on which he founded those precepts 
of natural law which gave effect to the logically prior principle that good was 
to be done and evil avoided. Nor does he examine the philosophical problems 


82. Bentham, it is true, speaks not of “law” but of “politics,” but he identifies politics 
with government and law. His own words are worth quoting in full: 
Those who, for the sake of accommodation, are willing to distinguish between politics 
and morals, to assign utility as the principle of one, and justice as the foundation of 
the other announce nothing but confused ideas. The only difference between politics 
and morals is, that one directs the operation of governments, and the other the actions 
of individuals; but their object is common; it is happiness. That which is politically 
good cannot be morally bad, unless we suppose that the rules of authority, true for 
large numbers, are false for small ones. THEORY oF LEcIsLaTION 16. (transl. Hildwith) 
83. Letters ON A Recicmwe Peace 208 (STANLIS 223). The reference is to mores, 
actual practice, rather than to mos, ethical principle. The contrast is between custom and 
law rather than morals and law. But the limited scope of law is assumed as in the poet’s 
couplet: 
Of all the ills that human hearts endure 
How small the part that laws can cause or cure. 
It is because most theories of natural law accept the doctrine that it is concerned not with 
morality in general but only that part capable of institutional implementation that I would 
not accept Goodhart’s recommendation in his valuable Hamlyn lectures that the phrase 
“natural law”? should be replaced by “moral law.” EncitisH Law AND Mora. Law 30. 
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associated with Burke’s assumption of a distinction between “wicked, abominable 
and corrupt practices” and other presumably beneficial practices. 

As I have indicated before, the method of arriving at principles of natural 
law and the criteria for their validity form the central issue of our debate about 
natural law today. There are not wanting jurists who term themselves opponents 
of natural law, and yet are ardent critics of aspects of existing law and advocates 
of its reform. They do not consider their views as being no more than subjective 
sentiments of personal approval or disapproval. But they are not prepared to 
accept propositions which have been advanced as principles of natural law as 
correct and unchangeable. There is, indeed, a vital problem whether belief in 
natural law involves acceptance of specific principles as incontrovertible dogma. 
A belief in the existence of objective, immutable principles of the just ordering 
of social relations, so far from entailing a belief that some specific set of proposi- 
tions represents those principles, requires examination of those propositions. 
However much a particular author seeks to discover objective principles and 
endeavors to demonstrate that he has ascertained them, he may yet be subject 
to human error. How is error to be minimized? 

The answer of natural law theories has been the reliance on reason as opposed 
to emotion or will. The concept of reason, as well as the principles allegedly based 
on reason, must be subject to that “free and open scrutiny” which Kant said 
that reason required to be given to religion and law.84 The merit of reason as 
opposed to emotion lies in its universal quality in contrast to the particularism 
of emotion. Reason judges one situation in relation to others, and its technique 
of an order of propositions serves the purpose of assuring that a comprehensive 
set of relations is considered. The schemes of both classical natural law and 
rationalist ideal law provide a system of principles for the evaluation of legal 
rules which obviate dependence on isolated and desultory invocations of sentiment. 
The coherence of principles and their derived propositions which evaluate par- 
ticular rules, support the elimination of error from individual judgment, though 
they do not provide a guarantee of correspondence with some objective order. 
Consistency of conclusions with premises, and of premises with each other, may 
be demonstrated by logical reasoning, but this method is inappropriate for 
ultimate premises. But here, too, the superiority of “reason” may lie in its wider 
range. The reaction of an individual to particular circumstances unintegrated 
into the totality of his own personality and his reactions to other situations, and 
not related to the existence of other selves and their reactions, may be designated 
as a mere “emotional” response, as opposed to the reaction of a human self in 
all its aspects with full consciousness of other selves. It may be that the test of a 
value judgment is derived from the latter kind of reaction. It would be dogmatism 
to assert that it is dogmatism to accept the conclusions of a judgment “purged of 


84. Kant, Cririguz or Pure Reason Preface. The reference is to the well-known 
passage in the Preface to the First Edition where Kant said law would lose its claim to 
obedience if it were based solely on authority. The mainspring of Kant’s production of 
his Critiques of reason is to subject reason itself to criticism. This is specifically stated 
in the Preface to the Second Edition of the Critriquz oF Pure Reason: “Our opposi- 
tion is to dogmatism . . . the dogmatical procedure of pure reason, without a previous 
criticism of its own powers.” 
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prejudice.” Certainly many have claimed that there are propositions which are 
self-evident to reason. 

On the other hand, many assert that the principles which appear as self- 
evident statements of reason are but ideologies of a time and place. Pound has 
set forth as a major task of jurisprudence the elucidation of jural postulates which 
are but statements in ideal form of the generalizations derived from observation 
of the specific civilizations of the time and place. He has seen the various theories 
of natural law as themselves arising from the needs of time and place.85 Others, 
though they consider the principles of natural law as not necessarily so tied to 
particular institutions, nevertheless consider them but as postulates having no 
authority or validity higher than that of subjective moral sentiment. The classical 
natural law, however, sought to derive its propositions from a total judgment 
which considered the entirety of experience. It was able to discern uniformities 
because it discovered that some modes of experience were closely related to life 
and happiness, to rich variety and harmony, while others were related to decay 
and misery, to monotony and discord. Its exponents felt impelled to distinguish 
these modes of experience as desirable and repelling, to be promoted and to be 
repressed. Thus they framed principles for doing good and avoiding evil. It may 
be that the judgment thus involved is that of “moral sentiment.” But it has close 
parallels with that attitude of the human spirit which has so far reached its 
highest attainmen* in the physical sciences, the “scientific” attitude of objective 
truth. It may be ciaimed for St. Thomas that he was not only the first Whig 
but the first social scientist. 

The physical scientist assumes that there is an objective order sustaining the 
multiplicity of changing phenomena in which he participates through his bodily 
sensations, enlarged in their operation by his created instruments and techniques. 
By patient consideration of experience and experiment he accepts primary prin- 
ciples which through further experience and experiment yield general, but less 
comprehensive, uniformities. In all this he uses “reason” through imaginative 
formulation of possibilities, logical elaboration through mathematical manipulation 
of consequences of those possibilities, and examination of the conformity of his 
“laws” to the phenomena of his experience and experiment. The laws he thus 
discovers and creates are but hypotheses, which remain open to falsification by 
new evidence or further consideration of old evidence or argument. The “applied 
scientist” seeking to control or exploit the natural resources of our physical en- 
vironment through human effort converts the descriptive laws of the “pure 
scientist” into prescriptive statements. But his prescription must often take account 
not only of scientifically established laws but also of more empirically formed 
hypotheses dealing with features of the matter he handles which are still beyond 
the scope of the scientist. Both scientific and empiric hypotheses are complex in 
their nature, requiring judgment in relation to the particular situations dealt 
with by the applied scientist. 

So, too, the natural law lawyer relies on principles of an objective order for 
humanity which require prudence in their conversion into more specific pre- 


85. See supra note 51. 
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scriptive laws for social control. If he be a theist, he assumes that this objective 
order exists because it is created by God, whose Nature or Will ordains and 
sustains a cosmos and not a chaos. If he be a pantheist, then this objective order, 
extending not only through humanity but beyond it to the universe in which it 
is maintained, is his God. If he be an atheist, it exists because it is a heuristic 
necessity required by the nature of man’s mind or existing because it exists. The 
principles of this objective order are the uniformities of man’s thinking and 
feeling and doing that he seeks to discern. And for this purpose he employs the 
same “reason” of imagination and logic and observation that forms the scientific 
attitude. The principles which he both propounds and applies are thus hypotheses 
or postulates in the sense that “laws” of the physical scientist are so: they do 
not seek to relate to a subjective framework or to particular states, but to an 
objective order, universal and eternal. They are, nevertheless, conditioned by the 
range of experience considered, by the fallibility of the reasoning employed. The 
“social scientist” of today may rightly modify the doctrines of Aristotle or St. 
Thomas; but this is so because he employs a wider range of experience, a deeper 
examination of the logic of the discussion, than was available to them. In view 
of the infancy of the social sciences we may well hesitate before rejecting old and 
substituting new hypotheses. On the other hand, we may, both in the spirit of 
social science and natural law, prefer the “principles” of Marx or Lenin, of 
Pareto or Toynbee, if they also be treated as hypotheses, to be confirmed or 
rejected by new thinking and further experience. 

The range of experience to be considered in arriving at basic principles ex- 
tended in classical natural law to all aspects of man’s life, though, as has been 
seen, their content and operation took into account the limitations required for 
governmental implementation. Stammler advocates that the principles for the 
ordering of social life are to be derived from consideration of legal institutions.86 
They, of course, form an important element of experience, particularly within 
the sphere of determination of the possibilities of implementation of social ideals 
by legal means. Doubtless Stammler’s doctrine involves consideration of legal 
institutions within their social framework, for he held that law embraces all 
aspects of social life. Nevertheless the formulation appears narrowing, and may 
appear to others as legal monopoly. But restrictive practice in dealing with ex- 
perience does not contradict the assumption of an objective ordering of all 
experience: that order appears in all parts. It may be discerned within legal 
institutions as the character of gold may be ascertained from one specimen.87 


86. ‘The judgment concerning the objective justice of a certain legal content must not be 
brought in from outside, but must be derived solely from the immanent unity of the law 
itself. Just law must, therefore, neither be constituted outside of the content of positive 
law, nor must another discipline be brought in as a criterion.” THEoRY oF JusTIcE 38 
(trans. Husik). 

87. Cf. Holland’s criticism of the term “particular jurisprudence.” “It may mean: a 
science derived from an observation of the laws of one country only. If so, the particularity 
attaches, not to the science itself, which is the same science whencesoever derived, but to 
the source whence the materials for it are gained. A science of law might undoubtedly 
be constructed from a knowledge of the law of England alone, as a science of geology 
might be, and in great part was, constructed from an observation of the strata in England 
only . . . Principles of Geology elaborated from the observation of England alone hold 
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But restrictive practices do contradict the doctrine that postulated principles are 
hypotheses to be tested by every aspect of experience. Lawyers must cooperate 
with all other social scientists in the development of a natural law which bases 
itself on “social science”: the latter phrase is but a noun of collection for the 
various social sciences. Nor should we disregard the labors of those, who, though 
they may disdain or not aspire to the epithet of social scientist, yet examine and 
describe human nature, pursuing their inquiries and proclaiming their opinions 
under the banner of the humanities. Foolish, also, should we be to neglect the 
“insights” of a Shakespeare or a Goethe, a Dostoevsky or a Dickens. The literature 
of the world is a great storehouse of knowledge of human nature.88 Too often, 
however, the adherents of other disciplines have thought that they may dispense 
with the cooperation of lawyers, and many neglect legal philosophy. The work 
under review, however, is an example of the different attitude which now appears 
to be developing. Every lawyer concerned with the relation between law and 
justice is greatly indebted to our author, who has conceived it to be part of his 
task as a professor of English to enable us to see more truly the character of the 
judgments, both profound and circumspect, expressed by a philosophic statesman 
about the aims and achievements of law. Were all students imbued with the 
spirit of the author and of his hero, law would indeed be the first and noblest 
of the human sciences, quickening and invigorating the understanding, liberating 
the mind from mechanical adherence to prejudice and convention, and opening 
it to the wider perspectives and the higher ideals of the human spirit. 


J. L. Montrose 





good all over the globe, in so far as the same substances and forces are everywhere present; 
and the principles of Jurisprudence, if arrived at entirely from English data, could be 
true if applied to the particular laws of any other community of human beings; assuming 
them to resemble in essentials the human beings who inhabit England.” JurIsPRUDENCE 
10 (13th ed.). 

88. Compare, however, Jerome Hall’s pertinent comments to be found in his PrinciPLes 
oF CriminaL Law 564: “Literature, however suggestive, is not social science.” 
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